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Adequately Treating the Entire Field of Corporations 
The CYCLOPEDIA CORPORATIONS is the most exhaustive as well as the 


most practical reference work on the subject, surpassing in completeness anything 
heretofore attempted. 


The CYCLOPEDIA CORPORATIONS gives all the law on the subject from 


every angle, and no other work need be consulted. 
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been exhaustively dealt with. 
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Entirely a new work, adequately treating in a systematic, logical, cyclopedic manner the whole 
field of corporate knowledge. It is cyclopedic in that it takes up and discusses every branch of the 
law of private corporations, at the same time following the method of the highest standard of text- 


books. It is not encumbered with a useless piling up of decisions which are of no practical value 
and add nothing to the law. 


The Corporation Cyclopedia gives all the law on the subject, from every angle that can pos- 
sibly arise in connection with the most complicated corporation practice. It is the most exhaustive as 
well as the most practical work on the subject which has ever been attempted. 
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~weeen aes EE 
A Modern Glimpse of the Rome of the Caesars 


The traveler on the southern edge of Barbary suddenly leaves the 
world of rolling plains, desert, and Arabs which have filled his vision 
for 34 miles of motor travel from Batna, to find himself passing up 
the broad Cardo Maximus,—a highway that sweeps upward 185 
yards, through vast ruins to the Roman Forum of Thamagudi or Tim- 
gad. Here has been for centuries a buried city, a city of silence far 
from the habitations of men, whose present grandeur, guarded and 
inclosed by rectangles of marble Corinthian colonnades and broken 
columns, seem to have sprung phoenix-like out of the sands of Africa. 

We .knew that we were approaching Pompeii's greatest rival, a 
first century city in a twentieth century world; not, like the Italian, 
buried below volcanic ashes, but one which since the Arab invasion, - 
692 A. D., the winds had buried deeper and deeper beneath desert 
sands, until it was frequented only by wandering caravans, jackals, 
and the birds of the air. 

French architects and archeologists, with their consummate skill 
at taking pains, have already begun to reconstitute this Roman city, 
built 100 A. D. at the command of Trajan, the Roman Emperor, to his . 
legate, P. Minatius Gallus, commander of the Third Legion, the frag- 
ments of whose military camp we passed at Lambessa. 

The historic eloquence of the place breaks upon one suddenly. . It 
comes forth to meet you like a day out of the past,—springing out 
of the bleak North African hillside. You become a part of another 
time, whose broken life lies about you in impelling impression. 

i has been some time since my Latin days, but Goldsmith’s words 
about 
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Defaced by time and tottering to decay.” 
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came back as I walked the well-paved streets, deeply rutted by the 
wheels of Roman chariots. 

There is before you the Forum of the populace, with a theater at 
its back, dating from 167 A. D., and lying on the slope of a great 
hill, built with semicircular tiers of seats, and capable of holding four 
thousand spectators. In the spacious promenade about it the De- 
curiones, persons of high distinction, walked and watched and ap- 
plauded the Roman games. The municipal library, whose authenticity 
was discovered in a romantic fashion by unearthing piecemeal the 
tablet revealing the name and gifts of the founder, the luxurious 
Roman baths, the carved names of emperors on broken columns, and 
Trajan’s arch, one of the most beautifully ornamented excavations 
in existence, the great Roman wells whose edges show deep grooves 
worn by the-chains of the water, buckets, the almost perfectly preserved 
markets, the statues of eminent Romans disclose a more graphic and 
true historic picture of the grandeur that was Rome than one can find 
to-day even in the modern Italian capital. 

Timgad is a glass to give us back the truth of great Roman civiliza- 
tion at its best. Lying here on its southern border, we find the per- 
fection of architecture and municipal life that might have occurred 
in the greatest Rome of the greatest day, and in many respects, and 
with peculiar similitude, it may stand by the side of our own twentieth 
century progress. 

Timgad is suggestive beyond its ruins, as it brings to us the re- 
minder that Europe and America have followed Roman models far 
more closely than perhaps we would like to confess. As the his- 
torian tells us, “the Roman's laws, his language, his literature, his 
festivals, even his calendar, keep their ground.”°—Clayton Sedgwick 
Cooper in the Boston Evening Transcript. 


8 PLAZAS 


FC 


: 
y 


LCE 


— 
Sc 


ZG 


Carat) 


CZ 


HAC 


BE 


Zl 
ACA 


em 


f 


Br 


r 





SNUYFATS SNINILdAS JO HOUV WOU WNYOI NVWOU 
‘sepyy “uojsog “09 sousny, “y 20n40— fo Uosesyusod Ag 





Nn 
: 
i) 
n 
3 
2 
& 
ul 
Nn 
ty 
6 
= 
O 
é 
= 
5 
& 
5 
4 
S 
bee 
z 


FEBRUARY 1918 


Practice in the Courts of Ancient 


Rome 


BY S. P. SCOTT, A. M. 
of the Ohio Bar 
Author of “ History of the Moorish Empire in Europe.”’ Translator of the Visigothic Code. 


URING the early 
days of Rome, as in 
the case of every na- 
tion in the primitive 
stages of its develop- 
ment, all judicial and 
sacerdotal authority— 
civil, criminal, and re- 
ligious—was vested in 
the Chief of the state, 
in this instance, in the 
King. We have, of 
course, no authentic record giving de- 
tails of the legal foundation and original 
polity of the greatest city of the ancient 
world; and the legendary history of 
those distant times is so involved in ob- 
scurity that it is now impossible to dis- 
criminate between even probability and 
mere tradition, between the true and the 
fabulous. With the few reliable data at 
our command, however, and judging 
from analogy, there can be no question 
of the summary jurisdiction enjoyed by 
the first Roman Kings in all matters af- 
fecting the welfare of the people, who 
were presumed to have delegated their 
authority to them. 

Religious dogmas played a most im- 
portant rdle in the formation of Roman 
jurisprudence. Some of the principles 
and rules derived from this source per- 


sisted even until the closing days of the 
Empire. The College of Pontiffs, whose 
province, in the beginning, embraced on- 
ly questions connected with sacred sub- 
jects, became subsequently the custodian 
of secular laws. The absolute separa- 
tion of what is now known as church 
and state was never effected. “he au- 
thority of both was centered in the Em- 
peror, who was invested with the dignity 
of Pontifex Maximus. The religious 
element of the Roman Constitution was 
always powerful, not infrequently pre- 
dominant, during the existence of the 
Republic. The Twelve Tables, the first 
statutory enactments adopted by the 
Romans, contained many precepts en- 
joining observances of a strictly religious 
character, some of which, in a fragmen- 
tary but legible condition, have come 
down to us. This potent sacerdotal in- 
fluence can be traced through all subse- 
quent legislation; was recognized by the 
most renowned sovereigns, sometimes 
with sincere reverence, but in general as 
a matter of state policy; and appears in 
many of the laws of Justinian. It had 
no little effect in founding and promot- 
ing the irresponsible, arrogant, and far- 
reaching domination of the Popes, the 
legitimate successors of the Czsars. 
The force of custom cannot be ignored 
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in the consideration of the sources of 
Roman jurisprudence. The tenacity 
with which semi-barbarians adhere to the 
long-continued practices of their ancest- 
ors is proverbial. The reunion of three 
different tribes—Romans, Sabines, and 
Luceres—formed the nucleus of that 
mighty state which in time bequeathed 
its enactments, its judicial system, and 
its method of legal procedure, to subse- 
quent ages. The customs of these tribes, 
while to some extent diverse, were un- 
questionably in many respects similar, 
perhaps identical—all three being sub- 
jected to practically the same environ- 
ment—their amalgamation must have 
been effected without difficulty ; and their 
incorporation into the polity of the grow- 
ing state exerted no unimportant in- 
fluence upon the destinies of the King- 
dom, the Republic, and the Empire, as 
well as upon the innumerable tributary 
nations which acknowledged their su- 
- premacy. 

“The Answers of Persons Learned in 
the Law,” Responsa Prudentium, were 
another important source of legal knowl- 
edge, which by the sanction of Imperial 
authority obtained the same force and 
effect as edicts, decrees of the Senate, 
and constitutions published by the Em- 
perors. Before the reign of Augustus 
they were given to those who requested 
them, without possessing any other 
weight than that derived from the repu- 
tation for learning enjoyed by the jur- 
ists, from whom they emanated. They 
were either addressed directly to the 
magistrate, or committed to writing in 
the presence of witnesses, who them- 
selves produced them in court. That 
sovereign, however, issued licenses for 
this purpose to such as, from their emin- 
ence in their profession, he considered 
worthy of this distinction, his example 
being followed by his successors.’ Theo- 
retically, these opinions were intended to 
be merely interpretative of obscure legal 
questions ; but they were in fact acts of 
legislation, and were regarded with the 
highest reverence as proceeding indi- 
rectly from the throne of the Emperor. 
These distinguished lawyers rendered in- 
valuable service in the mitigation of the 
rigorous and unyielding application of 
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the precepts of the Civil Law, and laid 

“the foundation for equity jurisdiction, 
by introducing the actio utilis or “equi- 
table action,” by means of which the 
severity of the actio directa, arising from 
the strict construction of those precepts, 
was essentially modified. When the 
opinions of the jurisconsults did not 
agree, the magistrate was compelled to 
accept the voice of the majority; when 
they were equally divided, the determi- 
nation of the point involved was left to 
his discretion. 

The law in general, and equity juris- 
prudence in particular, are under mani- 
fold obligations to those eminent legal 
expounders of ancient times. The frag- 
mentary remains of their works which 
have descended to us afford a glimpse 
of the vast contribution to human knowl- 
edge which would have resulted had the 
latter been transmitted intact to poster- 
ity. In methodical arrangement, in brev- 
ity, in simplicity, in conciseness, in purity 
of diction, in lucidity of statement, in 
comprehensiveness of grasp, in force of 
argument, in aptness of comparison, in 
array of precedents, they find no parallel 
in the modern law book. Their partic- 
ular tendency, and their discouragement 
of all subtle distinctions, are among their 
most prominent merits. None of their 
characteristics are more noteworthy than 
the avoidance of technicalities, the con- 
stant aim at the discovery of truth, the 
inculcation of the eternal principles of 
justice. The fathers of the common law, 
Glanvil, Bracton, Britton, Selden, Little- 
ton, Coke, and Blackstone, despite their 
generally avowed hostility to the Roman 
system when favorably contrasted with 
that of England, have often, by the 
adoption of their maxims, tacitly and in- 
voluntarily acknowledged their indebted- 
ness to the ancient authorities, to whose 
untiring labors and legal acumen is to be 
attributed the excellence of that vast 
compendium of law, known as the Cor- 
pus Juris Civilis. 

From the consolidation of the tribes 
was derived the “Populus,” composed of 
patricians, who constituted the aristo- 
cratic, ruling class, in whose name and 
that of the Senate—which itself was 
selected from their order—all statutes, 
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HOW THE FORUM PROBABLY LOOKED 


Temple of Julius Caesar 
Temple of Vesta 


proclamations, and edicts were promul- 
gated. The inferior body of the people, 
the Plebs, had, at first, no voice or in- 
fluence either in the administration of 
the government or the framing of legis- 
lation. 

The Consuls succeeded the Kings as 
the highest judicial officers, whose du- 
ties, afterwards growing too onerous 
through the enormous increase of legal 
business due to the absorption of con- 
quered territory, the extension of com- 
merce, and the control of a turbulent and 
insolent populace, were shared by in- 
ferior members of the magistracy, de- 
cemvirs, tribunes, and pretors, created 
from time to time as occasion demanded. 
Of these the pretors, during the latter 
part of the fourth and the middle of the 
third century before Christ, were recog- 
nized as judges, with exclusive, original 
jurisdiction of legal questions, and 
learned interpreters of the law. 

At first, there was but one of these 
magistrates, who was chosen with one 
of the Consuls by the Comitia Centuriata, 
or “General Assembly of the Centuries ;” 


Palace of the Caesars 
Temple of Castor and Pollux 


Basilica Julia 


afterwards, he was given a colleague, 
who heard and decided controversies 
arising between Roman Citizens and for- 
eigners. While they cast lots for the 
choice of jurisdiction, the former, styled 
Pretor Urbanus, was superior: in rank to 
the latter, the Pretor Peregrinus. 
Cicero informs us! that the term 
pretor was originally a title of, the Con- 
suls, as military commanders, whose du- 
ties the magistrate subsequently desig- 
nated by that name discharged: in -case 
of their absence, or ineapacity. After 
them, he was the most exalted dignitary 
of the state. He possessed the two ex- 
tensive powers known. as “imperium” 
and “jurisdictio,” exercised together by 
no other Roman official except the Con- 
suls. The former indicated his right to 
bring parties before his tribunal by sum- 
mons, and to compel obedience to his 
decisions, or his edict; the latter had 
reference to his authority to render judg- 
ment and expound the law. - While his 
principal functions were of a strictly ju- 
dicial character, others were, from time 


1 Cicero, De Legibus—Ill. 3. 
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to time, assigned to him, not the least 
important of which was the superintend- 
ence of the public games, with which the 
Urban Pretor was charged at a very 


early date. An office of such responsi- 
bility, and one which implied the posses- 
sion of more than ordinary shrewdness, 
knowledge, discretion, and experience, 
was naturally only to be intrusted to a 
mature person of acknowledged capac- 
ity ; hence the age requirement under the 
Republic was forty, under the Empire 
thirty years. The variety and complex- 
ity of the questions requiring examina- 
tion by the courts, and which often 
imperatively demanded immediate con- 
sideration and settlement, necessitated an 
increase in the number of the function- 
aries of this branch of the Roman mag- 
istracy, and induced Sylla to prescribe 
the appointment of eight prztors, which 
figure Cesar raised to sixteen. During 
the Empire, however, the original num- 
ber was restored. 

The pretor first held his.court in the 
Forum, and afterwards in the Basilica, 
not far away. His tribunal occupied the 
most honorable station in that former 
place of assemblage, and was semicir- 
cular in form, with a curule chair in the 
center upon a slightly elevated platform, 
before which was erected a spear. This 
emblem of conquest and dominion, 
deemed the best evidence of the title to 
property, and set up in all courts, was 
the quiris of the Sabines, whence was de- 
rived the term quirites, applied to Roman 
citizens in their civil capacity, as dis- 
tinguished from the military. The in- 
ferior judicial officials were seated below 
the pretor at his feet, and hence were 
designated judices pedanet; the lictors 
stood on either side. His exalted posi- 
tion did not require him always to render 
judgment in the tribunal; in ex parte 
matters he could decide and issue his 
orders de plano, on the street, at his 
home, in the bath, or elsewhere; hence 
application for his sanction could be 
made to him at almost any time, if no 
contested point was involved, as in the 
cases of the emancipation of children or 
the manumission of slaves. 

The Pretorian Tribunal was estab- 
lished for the purpose of affording re- 
lief in the administration of justice by 
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determining questions which could not 
satisfactorily be disposed of under the 
ordinary rules of legal procedure; and 
which, if they remained unheard, or 
were decided strictly by law, would re- 
sult in hardship and pecuniary loss to 
the parties concerned. In this respect, 
as well as in others, it presents a strik- 
ing analogy to our modern courts pos- 
sessing equity jurisdiction, instituted for 
the purpose of amending laws of too 
general a character. It was, indeed, the 
exemplar of the English Court of Chan- 
cery, created for the same ends, and 
largely governed by the same principles 
and precepts. As is well known to every 
lawyer, a judge sitting as chancellor can, 
in case of emergency, hear and decide 
numerous matters without the formality 
of going upon the bench, when personal 
liberty or the preservation of property 
demands immediate action. 

Other analogies will readily suggest 
themselves; the praetor was originally, 
before being charged with the duties of 
the Consuls during their absence, or 
when they were occupied in the con- 
vocation and presidency of the Sen- 
ate, merely the legal adviser of these 
chief magistrates of the Republic. The 
latter, like the Kings, were the fountain 
of justice, and to the judicial functionary 
appointed to relieve them of a portion 
of their arduous duties, a certain discre- 
tionary power, in*matters where the law, 
as set forth in the Twelve Tables and 
subsequent enactments appeared to be 
deficient, was delegated, in order to af- 
ford equitable relief which could not 
otherwise be obtained. 

In like manner, in England, the royal 
prerogative of grace was, subject to strict 
and well-defined limitations, placed in 
the hands of the chancellor, representing 
the sovereign, who originally sat with 
his judges in the court of the King’s 
Bench, to “temper justice with mercy,” 
which the latter, bound by the require- 
ments and traditions of their office, were 
not at liberty to do. As in the case of 
the pretor at Rome, the chancellor was 
expected to follow the well-established 
common law of the realm,—where this 
was possible, and its rigid enforcement 
did not result in a conclusion not justified 
by conscience,—in compliance with the 
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ancient maxim, @quitas sequitur legem. 
This rule, like his prototype, he did not 
always see fit to adhere to, and, in fact, 
both sometimes either quietly evaded, or 
boldly violated it. 

The decree of the praetor for specific 
performance, or one issued under some 
pressing exigency, exactly corresponded 
to that of the English chancellor, and 
resembles our writ of mandamus; the 
preventive remedy of the Roman inter- 
dict was the precursor arrd model of the 
modern injunction. Both of these great 
dignitaries could, by legal process, com- 
pel the production in court of written 
instruments or articles required to es- 
tablish the claim of a litigant; the Rom- 
an method was designated the actio ad 
exhibendum, the English is familiar to 
modern lawyers under the name of an 
equitable bill of discovery. The pretor, 
if application were made to him, could 
order restitutio in integrum, or complete 
restitution of the complainant to his 
former status, where a contract was 
tainted with fraud; the chancellor, under 
similar circumstances, is invested with 
the same authority. The jurisdiction of 
both was especially directed to the pro- 
tection of minors; the enforcement of 
the responsibilities of guardians ; the pre- 
vention of impositions upon the weak 
and helpless. Both could compel an- 
swers to be given, under penalty, where 
lists of interrogatories were submitted ; 
each could assign to a deputy a cause 
to be heard, order evidence to be taken, 
and the facts ascertained, that a decree 
might subsequently be rendered; a func- 
tionary, who, in the Pretorian Tribunal, 
was styled a judex or “arbiter,” in the 
Court of Chancery, a “master.” 

The equitable jurisdiction of the pre- 
tor, and the restraints which it imposed 
upon the formal application of the prin- 
ciples prescribed by the Twelve Tables, 
accepted customs, and other sources of 
the civil law, were regarded with great 
disfavor by the ancient Roman jurists, 
who could not be reconciled to improve- 
ments in the dispensation of justice, how- 
ever salutary they might be, which con- 
flicted with their preconceived ideas of 
legal proceedings, sanctioned and conse- 
crated as the embodiment of human wis- 
dom by the approval of their predeces- 
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sors and the continuous observance of 
many generations. 

The greatest prejudice was also man- 
ifested by the early common lawyers 
against the Court of Chancery and its 
decrees. They deplored the latitude 
granted the chancellor, which, at times, 
enabled him to exercise his discretion in 
contravening established rules and openly 
defying the law. They foresaw untold 
evils in the abandonment of principles 
that for so long had guided the official 
conduct of the renowned jurisconsults 
of the English bar. Regardless of the 
fact that all law is, or should be, founded 
on equity, the maxim Lex aliquando se- 
quitur @quitatem—the converse of the 
more ancient one—was to them an abom- 
ination. Their position on this point 
found apt expression in the saying of 
Selden; “Equity is a roguish thing, and 
is in law what the Spirit is in Religion, 
what everyone pleases to make it.” Even 
to this day, when courts of law and 
equity are almost everywhere practically 
consolidated, this prejudice is by no 
means extinct among many numbers of 
the legal profession. 

There were other magistrates than the 
pretor, such as tribunes, questors, cen- 
sors, ediles, triumvirs, and duumvirs, in- 
ferior in rank, and invested with more 
or less limited jurisdiction; some of 
whom could be classed under the modern 
appellation of commissioners. Among 
them were the judices pedanei, judges of 
fact, whose duties resembled those of the 
Anglo-Saxon jury. The tribunal of the 
pretor was, therefore, par excellence, 
the court of law and equity. In the 
course of time his office was curtailed of 
much of its importance, by the transfer 
of many of his functions to the Urban 
and Pretorian Prefects. 

Associated with the pretors were the 
“assessors,” of whom there was usually 
but one attached to each tribunal. They 
were for the most part men learned in 
the law, who, upon occasion, could give 
valuable advice; students, however, were 
often appointed to the position, which 
afforded unparalleled opportunities for 
the acquisition of legal information and 
experience. The assessor also per- 
formed much clerical work, as, for in- 
stance, the drawing up of various instru- 





692 


ments, such as notices and decrees. 
While he was, to a certain extent, a pub- 
lic official, he was, nevertheless, invested 
with no judicial authority, as the signa- 
ture of the magistrate to all documents 
issued by his court was, in every case, 
required. 

The pretor was invested with extraor- 
dinary power with reference to subjects 
included in his jurisdiction. His edict, 
inscribed upon the “album,” or “tablet” 
—so-called from its white color—posted 
conspicuously in the Forum, announced 
to all the formulas of practice and the 
principles which were to form the bases 
of his decrees for the ensuing year. It is 
true that he usually adopted, with slight 
modifications, those promulgated by his 
predecessors, but he was, by no means, 
obliged to do so. A new order of pro- 
ceeding, other rules of judicial conduct, 
were ever at his disposal, on the assump- 
tion of his magisterial duties; provided, 
of course, that he could frame them, that 
they were not inequitable, and did not 
interfere with the rights of the litigants 
who appeared before him. This vast 
authority, which, to a certain extent, 
practically conferred upon the person in 
whom it was vested the privilege or leg- 
islation, was naturally liable to abuse; 
and led to the enactment of the Edictum 
Perpetuum, or “Continuous Edict,” by 
whose provisions the pretor was de- 
prived of the arbitrary power to issue 
new edicts arising from the circumstances 
of any individual case, and was compelled 
to adhere to the rules which he himself 
had prescribed for his guidance during 
his term of office. This regulation, 
whose observance was originally optional 
with the praetor, became compulsory with 
the passage of the Lex Cornelia, 67 B. C.; 
and effectively disposed of the Edicta Re- 
pentina, which too frequently had been 
inspired by the caprice or prejudice of 
the occupant of the Pretorian Tribunal. 

The duty of the presiding magistrate 
was primarily, but not exclusively, the 
construction and application of the law; 
and his ruling was termed jus. The facts 
were passed upon, and reported by, 
the judex or judge, who, appointed by the 
pretor, usually with the consent of the 
parties, had little or nothing to do with 
the legal aspects of the case, but heard 
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the evidencé, and made a report, which 
was styled judicium. Instead of a judex, 
an arbiter was sometimes appointed 
where the strict letter of the law could 
not be adhered to, and the question to 
be determined was complex. His power 
was more extensive, and he was bound 
by equitable considerations, rather than 
by those stricti juris, to which the judex 
was confined. The litis contestatio, or 
joinder of issue, was held to take place 
at the time when the claims of both par- 
ties were submitted to the pretor for 
examination. If the parties could not 
agree upon a compromise, the judge was 
selected from a list of persons whose 
names were enrolled upon the prztor’s 
album judicum, their eligibility being 
dependent upon pecuniary qualifications 
prescribed by law. The judge was usu- 
ally a senator, but this was not indispen- 
sable. 

An important institution of the Roman 
judicial system was that of the Recuper- 
atores, who decided questions of fact and 
assessed damages in actions of tort; this, 
however, they only had a right to do 
when the value of the property in dis- 
pute was less than a thousand asses.’ 
Their functions were identical with those 
of the judex. Their number is not 
positively known, and, indeed, varied, 
ordinarily consisting of three or five, 
sometimes of many more. They first 
were appointed in cases where a foreign- 
er was a party, but this rule was after- 
wards extended to include disputes ex- 
isting between the Roman government 
and those of other states; their acts be- 
ing, in such instances, invested with more 
or less of a diplomatic character. 


This separation of matters of law and 
fact naturally suggests the impanelling 
and functions of the English jury. The 
numbers and the effects of the votes of 
both do not coincide, but this is of little 
importance when their original selection, 
duties, and proceedings are considered. 
The source from whence our jury sys- 
tem is taken has long been a subject of 
controversy. The weight of authority 
seems to point to the Frankish inquest 
as its prototype. The Franks, however, 
were an offshoot of a Teutonic tribe dom- 


2 Cicero, In Verres—2, 13. 


























iciled on the Rhine; and the Schéffen, 
or facti judices of the Germans, decided 
questions of fact in the same manner as 
the Recuperatores; and, like the original 
English jurymen, based their verdict 
largely upon matters within their own 
knowledge. Hence the jury were called 
testes, and what would now be a ground 
for challenge, was,’ in the beginning, an 
indispensable qualification. The Com- 
purgatores, whose number varied from 
five to twelve, were also of German ori- 
gin, and a judicial body, the eligibility or 
whose members and whose decisions were 
founded upon personal knowledge of the 
matters at issue. This general similar- 
ity would seem to be more than mere 
coincidence, and, bearing in mind the 
boundless influence of the Roman Em- 
pire upon the barbarous, as well as the 
civilized nations with which it was 
brought in contact, or which, at some 
time, were subject to its domination, in 
the absence of positive evidence, it is not 
unreasonable to infer that the origin of 
the modern jury may be attributed to the 
judicial polity of that imperial race 
whose genius has left such enduring 
traces upon others of our legal institu- 
tions. 

The judices pedanei of later times 
constituted an important branch of the 
Byzantine judiciary. They were twelve 
in number; were appointed from the 
ranks of the aristocracy and from those 
members of the profession most distin- 
guished for their attainments and reputa- 
tion, and took cognizance of questions 
of both law and fact. Suits involving 
sums to the amount of three hundred so- 
lidi—about $8,100, at the present value 
of money—were heard and decided by 
them, without reducing the proceedings 
to writing. 

Many eminent provincial lawyers, 
some of whom had already served in the 
capacity of magistrates, were raised to 
this dignity. An appeal lay from this 
high tribunal either to that of the Em- 
peror alone, or to officials appointed by 
him for this purpose. 

The Roman bar deduced its origin 
from the intimate association of patron 
and client in the days of the Republic. 
This relation, founded upon mutual sup- 
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port and assistance, bore a considerable 
resemblance to that of lord and vassal 
during the Middle Ages, without, how- 
ever, including the oppressive restric- 
tions imposed upon the latter by the laws 
of Feudalism. Among the many duties 
required of the patron was that of trans- 
acting the legal business of his clients 
and appearing for them in court. This 
service was at first entirely gratuitous, 
but subsequently, when the ties of hered- 
itary connection became less binding, and 
consultation with patrons was abandoned 
by their clients for the advice of jurists 
possessed of greater legal erudition, a 
voluntary fee, called an honorarium, was 
expected. The amount of this was es- 
tablished by custom, and, in the course 
of time, when excessive gifts of this kind 
were virtually demanded, all fees were 
regulated by statute. 

After law had developed into a sci- 
ence, the profession became recognized 
as a distinct calling; and legal procedure 
having been systematically organized, 
representation of parties in court was 
successively effected by three classes of 
persons,—procurators, cognitors, and ad- 
vocates. 

- The procurator was a mere agent, and 
sustained to the plaintiff or defendant in 
the action rather the relation of an at- 
torney in fact to his constituent, than 
that of a lawyer to his client. Once 
made, his appointment by his principal, 
the dominus litis,—so-called because he 
often appeared in his own behalf,—could 
not be revoked except for most cogent 
reasons and after proper cause had been 
shown; nor could the procurator relin- 
quish the charge after it once had been 
accepted. By joining issue, the latter 
made the case his own, and assumed the 
liability of his principal, although he was 
theoretically only his representative. No 
stated formula was required for the sub- 
stitution of a procurator to conduct a 
suit; and indeed, it is said by Gaius® 
that he could be selected without the 


» knowledge of the other party, or even 


voluntarily proceed with its management, 
provided he furnished security that his 
principal would ratify his acts. Anyone 
physically able, and not laboring under 


3 Gaius, Institutes—IV. 82, 84. 
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some legal disability, could perform the 
duties of procurator; even knowledge of 
the law was not essential. The rule was 
different, however, where the cognitor 
and the advocate were concerned. The 
former, who was the original attorney 
at law, was appointed by the use of an 
obligatory form of words, in the presence 
of the adverse party to the action, but 
his own presence was not requisite. The 
practice compelled notice of the employ- 
ment of an advocate to be served upon 
the opponent. The cognitor and the ad- 
vocate, being persons learned in the law, 
either conducted the cases of their clients, 
or, if the latter preferred to do so them- 
selves, assisted them with their advice, 
and prompted them as associate counsel 
during the trial. In subsequent times, 
advocates were organized into a corpo- 
ration; their qualifications were rigidly 
prescribed; the number assigned to the 
different tribunals was specified ; and the 
fees they were permitted to receive were 
limited by law. A severe and searching 
examination preceded their admission; 
and while they enjoyed many rights and 
privileges as members of an honorable 
profession, their responsibilities in the 


faithful discharge of their official duties 


was never lost sight of. The amount 
of compensation was, in the first place, 
limited to 10,000 sesterces (about $400) 
for each case, but was afterwards fixed 
at 100 aurei, practically the equivalent 
of the above-mentioned sum. 

The rule governing privileged com- 
munications was recognized by Roman 
courts and lawyers as binding, and no 
information obtained in a professional 
capacity could be introduced as evidence 
in the hearing of a cause. 

The Imperial Procurators and Advo- 
cates of the Treasury were the legal rep- 
resentatives of the government, whose 
functions were similar to those of the 
modern attorneys and solicitors general. 

With the decline of the Empire, the 
Roman bar did not escape contamina- 
tion, and finally fell into such disrepute 
that men of integrity and reputation were 
ashamed to be known as members of it. 
Cicero has told us in what estimation the 
lawyer was held by the public during the 
age in which he lived: “Jta est tibi juris- 
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consultus ipse per se nihil nisi leguleius 
quidam cautus et acutus, preco actionum, 
cantor formularum, auceps  syllabar- 
um.” 

' The earliest form of judicial proced- 
ure among the Romans was designated 
legis actio, or “statutory action,” and de- 
rived from the words agere et dicere, re- 
ferring to the various steps and verbal 
formalities undertaken by the parties to 
the suit to bring their claims before the 
court for examination. 

Under this general term were grouped 
five different actions,—sacramenti, judi- 
cis postulatio, condictio, manus injectio, 
and pignoris capio. The first of these 
involved the deposit of a wager or for- 
feit, whence it obtained its name, and 
which is said by Gaius to have amounted 
to 125 sesterces ($32). This was origi- 
nally placed by each of the parties in 
the hands of the Pontiffs, but afterwards, 
sufficient security for payment having 
been furnished, and approved by the 
pretor, actual delivery of the cash was 
dispensed with. The unsuccessful party 
lost his deposit with his case, and it 
became the absolute property of the state, 
in publicum cedebat. The second form 
of action, judicis postulatio, implied ap- 
plication to the magistrate for the ap- 
pointment of a judge to decide the case, 
after issue had been joined. No partic- 
ulars descriptive of this mode of proced- 
ure have come down to us. The condic- 
tio was a personal action employed in the 
beginning to recover a certain sum of 
money which had been lent, and was 
afterwards extended to include loans of 
articles which were to be returned in 
kind. This proceeding also applied to 
the recovery of money which was not 
in fact due, or had been paid through 
mistake. The manus injectio authorized 
the seizure or arrest of a debtor by his 
surety when six months had expired after 
the latter had paid the debt, and he could 
detain him in custody until his claim 
was satisfied. The pignoris capio was 
equivalent to “levying a distress,” where 
some obligation was not fulfilled, and 
was permitted to the soldier when either 
his pay or subsistence was in arrears; 
to a person who had purchased a sacrifi- 


# Cicero, Orat. I. 55, 26. 
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cial victim, and not paid for it; to a 
farmer of the revenue when the taxpayer 
was in default; and to a magistrate to 
enforce obedience to his decrees. The 
last two of the above-mentioned forms 
of action, strictly speaking, would seem 
to demand classification under legal proc- 
ess, or execution, rather than primarily 
as actions at law. 

The legis actiones did not owe their 
origin to the edict of the pretor, but 
were based entirely upon the Twelve 
Tables, and subsequent customs, statu- 
tory enactments, and judicial decisions 
arising from the application of principles 
in accordance with the civil or common 
law of Rome. They were abolished B. 
C. 167, and were succeeded by the Form- 
ulary System, to meet the ever-increasing 
requirements of a rapidly growing state, 
and the resultant altered conditions of 
society. The correct statement of the 
words required to be uttered by the par- 
ties when instituting this proceeding was 
exacted with such strictness that the 
slightest error or omission was inevi- 
ably followed by the loss of the right 
which the unskilled or careless litigant 
was endeavoring to establish; which 
calls to mind the extreme technical nicety 
that characterized pleadings under the 
old common-law system of England. 

Under this improved method of pro- 
cedure the ends of justice were much 
more readily attained, and the interests 
of litigants preserved from injury and 
loss, than under the harsh and inflexible 
rules which had previously controlled the 
administration of the law. 


It was the practice, before suit was 
brought, for an attempt at a compromise 
to be made, in which the services of the 
friends and relatives of both parties were 
voluntarily enlisted ; if their efforts were 
unsuccessful, a summons, the in jus voca- 
tio, oral in form, was served upon the 
defendant in person. Anyone who hap- 
pened to be present could be called upon 
to witness the service; and this having 
been accomplished, the plaintiff could 
bring his adversary into court by main 
force, if necessary. 


The formula ordinarily consisted of 
four parts: the demonstratio, or a brief 
statement of the plaintiff’s case drawn 
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up by the magistrate: the inteniio, which 
set forth his claim and the grounds on 
which he founded it, in detail, as fully 
and concisely as possible ; the condemna- 
tio, which empowered the court to find 
for either party to the action; and the 
adjudicatio, which conferred upon him 
the right to award the property in con- 
troversy to whichever of the litigants he 
decided was entitled to it. The first 
of these, which was merely a recita- 
tion of facts to define the general char- 
acter of the action, was not absolutely 
essential, and was at times dispensed 
with. The second, however, contained 
the vital portion of the proceedings, the 
issue of law or fact upon which the en- 
tire case was dependent, and it could not 
be omitted or curtailed. The adjudicatio 
was principally employed by heirs in ac- 
tions for partition, for the division of 
partnership property, and for the settle- 
ment of the boundaries of contiguous 
estates when in dispute. 


The answer of the defendant was 
styled exceptio, “exception,” which was 
filed immediately after the intentio. It 
might traverse all the allegations of the 
plaintiff, or generally admit them but 
set out facts which would practically 
bar the claim of the adverse party, thus 
corresponding to the plea of confession 
and avoidance. 


Exceptions were either perpetual or 
peremptory, temporary or dilatory; their 
effect being evident from these designa- 
tions, without further explanation. 


If the plaintiff so desired, he could 
deny the allegations of the exception by 
means of a “replicatio,’ which the de- 
fendant could contest, in his turn, by 
a “duplicatio;” the latter to be answered 
by the “triplicatio” of the plaintiff. The 
pleadings could be multiplied indefinitely, 
but in practice were rarely extended be- 
yond this stage. When they were ter- 
minated, and accepted by the court, “lit- 
is contestatio,” or joinder of issue, was 
said to have taken place. This was con- 
sidered by Roman jurists as the most — 
critical time of the proceedings, being 
their actual commencement, and imposing 
new obligations upon both parties and 
their heirs; for, from this date he who 
gained the case had a right to claim all 
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profits and advantages arising from, or 
connected with, the matter in contro- 
versy; and, on the other hand, corres- 
ponding liabilities attached to the defeat- 
ed party. 

The primary division of actions at law 
was into those im rem, and those in per- 
sonam, or real and personal. Any kind 
of property might be the subject of a real 
action; the rule in this instance being 
different from that of the common law, 
which was restricted to the specific re- 
covery of land, or rights derived there- 
from ; a personal action was one in which 
the defendant had rendered himself liable 
either by the execution of a contract or 
the commission of a tort. The number 
of actions which could be brought at civil 
law, as well as that of the defenses which 
could be set up against them, was very 
great; and for want of space cannot be 
considered here. 


The reader will not fail to observe the 
resemblance existing between the plead- 
ings under the Roman system of judica- 
ture, and those employed at common law. 
The ancient English writs were borrowed 
directly from the formula. The course 


pursued by the civil lawyers in bringing 


a case to issue, and the documents of 
which they availed themselves for that 
purpose, forcibly recall the declaration, 
plea, reply, rejoinder, and. surrejoinder 
of the English practice. The technicali- 
ties of special pleading are suggested by 
the facilities afforded the parties to an- 
swer any new matters which had been 
introduced. Under neither system should 
specific performance of an act which had 
been agreed to be compelled ; the amount 
of damages claimed was required to be 
definitely stated ; and while this could not 
be exceeded in the decree or verdict, still 
it might be diminished, if the judges of 
fact, in either instance, considered such 
a course to be advisable. A modern bill 
in equity also presents many points of 
similarity to the procedure under the 
Formulary System. 

Issue having been joined, both parties 
entered into an undertaking to appear 
for trial upon a day designated by the 
court, a judge having been previously 
appointed. The first step in the pro- 
ceedings was the administration of the 
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juramentum calumnie, or “oath of cal- 
umny,” which was taken by the parties 
and their attorneys, in which they all 
swore that the cause of action and the 
defense were, to the best of their knowl- 
edge and belief, legal and well founded ; 
that they would try the case in accord- 
ance with the principles of justice; and 
they had not inaugurated or promoted 
the litigation for the purpose of, in any 
way, circumventing or annoying their ad- 
versary. 

Then each party, either in person or 
by his attorney, made a brief statement 
of what he expected to prove, and after 
this came the arguments, which were 
followed by the examination and cross- 
examination of witnesses. The time al- 
lowed each speaker was fixed by the 
court, and was indicated by a clepsydra, 
or water-clock, the only means possessed 
by the ancients of measuring the passage 
of the hours. 


No law of evidence, as we understand 
it, was known to the Roman jurists. 
The greatest latitude of statement was 
allowed the witnesses, who were inter- 
rogated under oath; hearsay was admis- 
sible; proof was only regarded as con- 
clusive where a fact was established by 
the testimony of two credible witnesses, 
or where a public document of indisput- 
able authority was introduced. Where 
the evidence was not deemed sufficient, 
it might be corroborated by the oath of 
the party directly interested, as explained 
hereafter. Presumptions were, under 
certain circumstances, considered to have 
much more effect than in our practice, 
especially when not confuted by the ad- 
verse party. Of legal presumptions the 
court took judicial notice. 


Competency to testify was, in some 
respects, governed by the same rule that 
prevails at the present time; in addition 
to this, however, a party accused of per- 
jury, one who had been adjudged a 
spendthrift, a convict, a person publicly 
denounced as infamous, and an adult- 
eress, were declared to be absolutely in- 
competent. A particeps criminis, as be- 
ing quasi infamous, was included in this 
category, but this did not apply to slaves, 
who could be tortured to prove their 
complicity in a crime. Anyone who had 
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an interest in the matter to be decided 
was excluded, in accordance with the 
maxim: Nullus idoneus testis in re sua 
intelligitur;® hence neither party to an 
action could give evidence, unless the 
oath was tendered by ‘his opponent, who 
was then held to have waived his right; 
and the general legal principle was 
considered no longer applicable to that 
particular case. This oath, to have any 
effect, must be demanded either by the 
adversary or the judge. 
Consanguinity: was also a bar, as well 
as the close intimacy of friends— amicos 
appellare debemus non levi notitia con- 
junctos,-—a client could not testify 
against his patron, nor a slave against 
his master, and deadly enemies were re- 
ciprocally excluded. The above-men- 
tioned persons were denied the right be- 
cause of the influence, or, in some cases, 
the duress, which was presumed to exist. 
The pecuniary circumstances of a pro- 
posed witness were carefully investi- 
gated, and if he were found to be very 
poor, his-testimony, if not rejected, was 
considered to be practically worthless, on 


account of his supposed liability to cor- 


ruption. This inequitable rule was in- 
corporated with all its rigor into the Visi- 
gothic Code, and the subsequent legal 
compilations of medieval Europe. When 
a witness was absent and unable to ap- 
pear, his deposition could be taken, but 
as he was not sworn, or subjected to 
cross-examination, his statements were 
naturally entitled to but little weight, 
and were frequently not admitted. Tor- 
ture could only be employed against 
slaves in civil actions having reference to 
the descent and distribution of estates. 


The onus probandi rested on the plain- 
tiff, who was obliged to establish his 
claim by affirmative evidence, as pre- 
scribed by the rule: Ei incumbit proba- 
tio qui dicit, non qui negat ; —a doctrine 
which has been adopted by all modern 
systems of jurisprudence. The defend- 
ant was likewise required to prove any 
allegations set out by him in his exceptio, 
or other pleadings. 

The number of witnesses testifying to 


5 Digest, XX.—V. 10. 
6 Digest, L. 16, 223, 1. 
7 Digest, XXII. 3, 2. 
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the same fact was held to be entitled to 
greater consideration than their charac- 
ter as individual members of the commu- 
nity. More attention was paid to the 
testimony of a man than to that of a 
woman; and the power of rank and 
wealth over comparative obscurity and 
indigence was, with manifest injustice, 
recognized by the Roman tribunals. 

There was, before the reign of Jus- 
tinian, no legal process by means of 
which witnesses could be compelled to 
appear, except in criminal cases; hence 
their attendance was purely voluntary. 

Written, was preferred to parol evi- 
dence in order to establish a contract. A 
public instrument properly executed, and 
certified by a notary public, or other 
legally authorized official, as with us, 
proved itself.- A person was also es- ° 
topped by his own deed, provided its 
execution had been accompanied by the 
prescribed formalities; whether this in- 
volved merely an appearance and verbal 
acknowledgment before a public official, 
or the drawing up, sealing, and attes- 
tation of some document in the manner 
designated by law; and evidence could 
not be introduced to affect its validity, 
unless one of the interested parties was 
able to show that its execution had been 
secured by fraud or under duress. A 
last will was considered a public docu- 
ment by the Roman jurisconsults. 

A private instrument, to be legal, was 
required to be sworn to and signed by 
three witnesses. If they, or any of them, 
were dead, their signatures could be 
proved by their comparison with others 
of whose authenticity there could be no 
doubt. A private instrument of such 
great age that the witnesses thereto, in 
the course of nature, must be presumed 
to be no longer living, might be ac- 
cepted, if its genuineness could not other- 
erwise be proved. Where a document 
was lost or destroyed, no evidence of its 
contents could be given, unless its ab- 
sence, or non-existence, was satisfactorily 
established under oath. When a large 
number of witnesses testified to the same 
fact, it was in the discretion of the judge 
to exclude as many of them as he de- 
sired. Where there were several judices, 
unanimity was not required, as with our 
jury, a majority being sufficient. If the 
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votes were equally divided, the magis- 
trate had the power to decide the case 
himself. When the plaintiff made oath 
setting forth the damages to which he 
was entitled, the court could either accept 
his statement, or reduce the amount de- 
manded. If he failed to prove his claim 
a non liquet, equivalent to a nonsuit, was 
entered. 

There were two kinds of judgments 
at civil law, known as “ordinary” and 
“extraordinary ;” the first, where mat- 
ters of law and fact were heard and de- 
termined by different legal officials; the 
second, where both were disposed of by 
the same magistrate. Ordinary judg- 
ments were the only ones recognized by 
Roman jurisprudence for almost ten cen- 
turies. 

It is doubtful whether the right of ap- 
peal was admitted under the domination 
of the Kings; after that period, however, 
there is no question as to its existence 
and frequent exercise. During the era 
of the Republic an appeal could be taken 
at any time during the progress of a suit, 
from one magistrate to another, who was 
not even required to be invested with 
superior jurisdiction. The general rule 
under the Empire was that an appeal lay 
from an inferior magistrate to the Urban 
and Pretorian Prefects, the jurisdiction 
of the latter being final, as the Imperial 
representatives. The Emperor, with his 
Council, constituted the court of last 
resort in appeals from the Urban Pre- 
fects, and ultimately the decisions of the 
Pretorian Prefects could be reviewed 
by the sovereign, through the employ- 
ment of a proceeding called supplicatio, 
or petition. 

Under the ancient practice, the plain- 
tiff himself was entitled to enforce the 
execution of a judgment in his favor. It 
was provided by the Twelve Tables that, 
if the payment of an obligation was not 
made in thirty days, he had a right to 
arrest the defendant and imprison him; 
and if his claim was not settled in sixty 
days thereafter, he could sell his prop- 
erty; hold him till his debt was paid by 
work, or otherwise; or sell him as a slave. 
Subsequently this severity was greatly 
relaxed, and application was made to the 
magistrate for an order to place the cred- 
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itor in possession of all his debtor’s prop- 
erty—immisio in rem universalem—by 
the agency of court officials, to be fol- 
lowed by a public sale, in which every 
precaution was taken to avoid oppres- 
sion, fraud, or injustice. 

The Roman judicial calendar was di- 
vided into dies fasti, on which sessions 
of court could be regularly held; dies ne- 
fasti, during which all legal and secular 
business was suspended, as conflicting 
with the worship of the gods to whom 
these days were consecrated; and dies 
intercisi, which partook of the nature of 
both the others, being partly available for 
the transaction of worldly affairs, and 
partly devoted to the ceremonies of re- 
ligion, being regarded as half holidays. 
The public games celebrated in the spring 
and fall of each year gave rise to pro- 
tracted vacations. It was also the cus- 
tom not to hold court during vintage and 
harvest. Provisions of a similar char- 
acter with reference to the observance of 
holidays under the Christian dispensa- 
tion were inserted in the Visigothic 
Code? and Las Siete Partidas.2 The 
Emperor Marcus Aurelius fixed the num- 
ber of judiciary days at two hundred and 


thirty during the entire year. 

The extremely slow development of 
the public prosecution of criminal of- 
fenses is one of the most remarkable 
facts in the history of a Roman jurispru- 


dence. It was not known to the legisla- 
tion of the Republic. The first instance 
of the recognition of the principle that 
he who wilfully violates the rights of an- 
other to his serious personal injury is 
guilty of a public wrong, and is account- 
able to the state, first found expression 
in the laws enacted by Sylla, eighty-one 
years before the Christian Era. The 
old idea was that crimes, like robbery, 
theft, and rape, should be the subject 
of personal actions, and were a matter 
of concern only to the individuals di- 
rectly involved, and their families. This 
was an outgrowth of the rule, that al- 
most any offense, no matter how fla- 
grant, might be condoned by the pay- 
ment of a specified sum of money, which 
during the infancy of society had been 


8 Forum Judicum, II. 1, 10. 
8Las Siete Partidas 1, 13, 2. 





preceded by the Jes talionis. The 
atrocious doctrine of “an eye for an eye 
and a tooth for a tooth” is prominently 
set forth in the Laws of the Twelve 
Tables, and was rigidly enforced for cen- 
turies. Malicious intent was an essen- 
tial ingredient of every offense for which 
a penal action lay; a doctrine which was 
transmitted to the juridical heirs of the 
Empire. 

The Consuls, were, after the Kings, 
the original criminal magistrates of 
Rome. The increasing influence of the 
people, however, eventually deprived 
them of much of this authority, which 
then became vested first in the Comitia 
Curiata, and ultimately in the Comitia 
Centuriata; the popular assemblies of the 
capital of the Roman world. The power 
of the latter body was, for convenience, 
delegated to a jury consisting of several 
hundred members presided over by the 
pretor. The Senate also constituted a 
High Court of Justice for the prosecu- 
tion of offenses, which, on account of 
their magnitude or unusual character, se- 
riously menaced the welfare or existence 
of the state. 

The intimate association of religion 
with the punishment of crime at Rome 
may be deduced from the fact. that a 
person guilty of certain specified of- 
fenses, for instance, the removal of land- 
marks, was devoted to the gods by the 
formula, sacer esto, and thereby became 
an outlaw, who could be killed by any- 
one with impunity. 

The prefects were, under Imperial rule, 
the judges possessing the most extensive 
criminal jurisdiction. The ediles, in ad- 
dition to their other numerous duties, 
took cognizance of breaches of the law 
of comparatively trifling importance. 

The original rule of criminal practice 
required prosecutions to be instituted be- 
fore the Comitia. Any citizen had: the 
right to bring the accusation. The day 
of trial was announced before the Capitol 
by sound of trumpet, and when it arrived, 
and the introduction of evidence for and 
against the defendant has taken place, 
the people called by centuries and tribes, 
cast their votes, at first orally, in sub- 
sequent times by ballot. This method 
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proving cumbersome and inconvenient, 
trial by qu@stio, or commission, was 
eventually substituted for it. The charge 
was filed before the praetor who could 
entertain, or dismiss it, in his discretion. 
If allowed, judges were appointed and 
sworn, and the mode of procedure, in 
its general features, did not vary mate- 
rially from that adopted in civil actions. 
The judges or jury, as representatives of 
the supreme authority of the people, had 
jurisdiction of both questions of law and 
fact ; and no appeal could be taken from 
their decision. If they did not agree, an 
adjournment for further consideration 
of the case, styled ampliatio, was taken. 

A witness could not be forced to in- 
criminate himself, in compliance with the 
rule authorized by Justinian: Deferre 
se nemo cogitur.*° Before the days of 
the Empire, torture could only be ap- 
plied to slaves and under certain restric- 
tions ; but afterwards, both the witnesses 
and the defendant might be subjected to 
it. It was only tolerated in order to 
strengthen other evidence or presump- 
tions already existing, and could not be 
inflicted with excessive severity. 

Appeals were, in the course of time, 
permitted to be made to the Emperor, or 
to certain tribunals invested with appel- 
late jurisdiction. Precipitation from the 
Tarpeian Rock, decapitation, scourging, 
burning alive, crucifixion, and hanging 
were the penalties for capital crimes. 
Minor infractions of the law were expi- 
ated by banishment, penal servitude, 
whipping, fines, and infamy. A culprit 
could usually escape death, either before 
or after trial, by going into voluntary 
exile. There is no mention by Cicero of 
conviction of a capital offense being fol- 
lowed by execution in his time. 

The subject is of such vast extent that 
it is impossible, within the limits of a 
magazine article, to more than touch 
upon the salient points of practice before 
the Roman tribunals; hence many mat- 
ters of interest have necessarily been 
omitted, although to some of them can 
be traced the derivation of principles 
which lie at the basis of modern judi- 
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Gi esha tia inane we ines 


T TAKES a time 
of stress and strug- 
gle to impress up- 
on the people of 
any nation the 
value of their great 
traditions, and the 
necessity of pre- 
serving them at all 
times and at all 
hazards. The inclination always is to 
gradually drift away from the fundamen- 
tals of good government and the stand- 
ards of right living, and to pursue a 
course which, when followéd too far, in- 
evitably leads to disaster. Fortunate, 
therefore, is any people who have great 
traditions to cherish and preserve, and 
who, when the need arises, respond to the 
uttermost to every demand upon their 
manhood and womanhood. 

With us, the time of stress and strug- 
gle is now here, and, along with the peo- 
ples of other lands, we are now con- 
fronted with a situation that commands 
all that is best and purest and noblest 
in our lives. It is a time of self-exam- 
ination, with the purpose of correcting 
obvious errors in our mode of living, es- 
pecially in the waste and extravagance 
which obtain not alone in the super- 
fluities, but in the necessities of our 
every-day life. It is also a time to re- 
acquaint ourselves with the essentials of 
good government, and to revive the great 
traditions which of late years have been 
almost forgotten, but are indispensable 
to the perpetuity and prosperity of our 
nation,—the tradition of a representative 
Republic, in which liberty shall flourish 
under the restraint of law; the tradition 
that the rights of the minority shall be 
protected against the tyranny of the ma- 
jority when excited for the moment by 
the sense of victory; the tradition of the 
equal right of every man to labor in this 
land of equal rights and freedom with 
such talents as God may have given him, 
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and to receive such compensation as his 
natural endowments may rightfully se- 
cure; the tradition of a great and undi- 
vided country, a country that is worth 
living for and dying for, a country that 
is made up not alone of the people and 
the natural resources, but of the inspira- 
tions drawn from every patriot grave 
and every line of our heroic history; the 
tradition that the blessings of a free gov- 
ernment can only be maintained by a firm 
adherence to justice, moderation, tem- 
perance, frugality, and virtue, and by 
frequent recurrence to fundamental prin- 
ciples. 

As we cherish and reverence these 
noble traditions of a noble past, we 
should also cherish and reverence the 
memory of those early pioneers in rep- 
resentative government, who consecrated 
their lives to the permanent establishment 
of this nation and these splendid tradi- 
tions. Foremost among these pioneers 
stands the name of Benjamin Franklin. 
And because of the part he played in the 
establishment of our form of govern- 
ment, and in shaping and directing the 
thought of the people of his generation, 
and in molding their habits of living, and 
because we are fast approaching the time 
when we shall have need of the lessons 
of thrift and independence which he in- 
stilled in the lives of the Colonists, I have 
thought it not out of place to review the 
career of this great philosopher, diplo- 
mat, and statesman. 

There is no longer first-hand informa- 
tion concerning Franklin. The story of 
his life has been told so often, that it 
would be presumptuous for anyone to 
attempt to say anything that is not known 
to every student of American history. 
But the life of this great man was so un- 
usual, that it may be told again and again 
with both interest and profit; and, at the 
risk of saying nothing new, I will recount 
the achievements of Benjamin Franklin, 
who was born in Boston, Massachusetts, 
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January 17, 1706, twenty-six years be- 
fore Washington saw the light of day. 
He was the fifteenth of seventeen chil- 
dren. In his autobiography, he states 
that it was not unusual for fifteen to be 
seated at their meal at the same time, and 
often more when friends or relatives 
were with them. Franklin came from 
typical English stock. For centuries, his 
ancestors lived on a small freehold at 
Ecton, England, and, so far as record or 
tradition runs, the eldest son in each gen- 
eration had been bred and trained a 
blacksmith. His forebears were all non- 
conformists, and were among the early 
Protestants who held their faith through 
the terrors of the reign of Bloody Mary. 
That he might be free in the peaceful 
exercise of his religious beliefs, Josiah 
Franklin, the father of Benjamin, mi- 
grated to Boston, in 1682. Here he took 
up the work of making soap and candles 
to support his large and constantly in- 
creasing family. He was noted for his 
sound understanding and solid judgment 
in prudential matters, both in private and 
public affairs, and was frequently con- 
sulted by his neighbors and those of the 
church he belonged to, who entertained 


great respect for his judgment and ad- 


vice. Both he and his wife had excel- 
lent constitutions. Franklin, in speaking 
of them in his autobiography, says he 
never knew either of them to have any 
sickness but that of which they died; he 
at eighty-nine, and she at eighty-five 
years of age. They lie buried together 
at Boston, where, some years after their 
death, Franklin placed a monument over 
their grave, with this inscription : 


JOSIAH FRANKLIN 


and 
ABIAH, his wife, 
Lie here interred. 
They lived lovingly together in wedlock, 
Fifty-five years; 
And without an estate, or any gainful employ- 
ment, 

By constant labor, and honest industry, 
(With God’s blessing), 
Maintained a large family comfortably; 
And brought up thirteen children and seven 
grandchildren reputably. 

From this instance, reader, 

Be encouraged to diligence in thy calling, 
And distrust not Providence. 

He was a pious and prudent man, 

She a discreet and virtuous woman. 
Their youngest son, 
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In filial regard to their memory, 
Places this stone. 

J. F. born 1655; died 1744. Aet. 89. 

A. F. born 1667; died 1752. Aet. 85. 

In Franklin’s youth, Boston was a 
young scrambling village in a new coun- 
try, and to maintain existence everyone 
was forced to do something. The un- 
productive period of boyhood was there- 
fore necessarily cut short. All of Ben- 
jamin’s elder brothers were early appren- 
ticed to tradesmen, excepting James, who 
became a printer. When he was eight 
years of age, Benjamin was sent to 
school, where he remained less than a 
year. This was the extent of his educa- 
tion in a school. His father intended him 
for the ministry, but at this time he 
formed the acquaintance of the sailors 
about the village, and, being greatly al- 
lured by their stories of adventure, he 
determined to run away and become a 
sailor. Hearing of this, his father put 
him at work in his soap factory, where 
he remained until his thirteenth year, 
when he was bound or apprenticed to his 
brother James, during minority, to learn 
the printer’s trade. Handling types 
aroused a boyish ambition to see himself 
in print, and very soon he was writing 
both prose and poetry. But on the advice 
of his father be abandoned poetry, and 
later on in life, he congratulated himself 
on having escaped being either a poet or 
clergyman. He daily practised putting in 
writing the results of his reading,—writ- 
ing articles on the leading events of the 
day, political, social, and scientific. He 
thus early acquired the habit of stating 
himself clearly and succinctly. In his 
autobiography he states that there were 
very few books in Boston at this time, 
that it was the custom to borrow books 
of each other, and that he often could 
borrow a book for the night only, when 
he would sit up the entire night to read 
it, so that he might return it in the morn- 
ing. 
At this juncture, when he was about 
sixteen years of age, an event occurred 
which had a lasting influence on his life. 
He was inclined to contradiction and dis- 
putation. Nothing passed that he did not 
question, oftentimes ending in personal 
criticisms, which are always disagreeable. 
There was another bookish lad in town, 
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by the name of John Collins, who was 
likewise disputatious, and their disputes 
at times became so fierce and personal 
that Franklin finally resolved to abandon 
the habit of disputing everything, and to 
pursue a method of expressing himself in 
terms of modest diffidence. He adopted 
the persuasive, rather than the contradic- 
tory, method. Instead of giving the air 
of positiveness to an opinion, he con- 
ceived or apprehended a thing to be so 
and so. This habit he found to be of 
great advantage in persuading men to ac- 
cept his views and adopt his measures. 
By the constant adherence to this resolve, 
made when a mere boy, he became one 
of the greatest diplomats of his time. 

In 1720, when Franklin was fourteen 
years of age, and while he was under ap- 
prenticeship, his brother James started 
the publication of a newspaper, called 
“The New England Courant.” The cen- 
sorship of the newspapers—although 
there were but two or three published 
in the Colonies at this time—was very 
strict; and James, having published arti- 
cles that were objectionable to the au- 
thorities, was forbidden to further con- 
tinue the publication of his paper. There- 
upon, he canceled the apprenticeship of 
his brother Benjamin, who, for the time, 
became the publisher. After a while, the 
censorship was removed, and James re- 
sumed the publication of his paper, but 
his brother Benjamin had secured what 
he had long yearned for, freedom from 
the domination of a very austere brother. 
He immediately stole away on board a 
sloop that was lying in Boston harbor, 
bound for New York, where he landed 
in October, 1723. He was now past sev- 
enteen years of age. 

He was an absolute stranger in New 
York, without the least recommendation, 
and scarcely any money in his pocket. 
He sought employment as a printer, but 
was unsuccessful. Hearing that there 
might be an opening in Philadelphia, he 
went there. You all know the story of 
his landing at the foot of Market street, 
on .a Sunday morning, fatigued and 
hungry, and poorly dressed. His spare 
clothing—shirts and  stockings—was 
stuffed in the pockets of the travel-soiled 
suit he wore on his long voyage. Pur- 
chasing three loaves of bread at a bak- 
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ery, he walked up Market street, with a 
loaf under each arm, munching the third. 
Such was his appearance as he passed 
the house of a Mr. Reed, whose daughter, 
standing in the doorway, was greatly 
amused at young Franklin’s awkward ap- 
pearance. Seven years afterwards, she 
became his wife. A richer cargo was 
never discharged at the port of Phila- 
delphia than was discharged when that 
little sloop disembarked the youthful 
Franklin, one hundred and ninety-three 
years ago. Contrast his entrance into 
that city, in 1723, at the age of seventeen, 
a poor, roving, unknown typesetter, with 
his return from France in 1784, the 
greatest of diplomats, honored by the 
leading universities of two continents, 
and more widely known than any other 
man born on this side of the Atlantic. 
Franklin was the earliest example in this 
country of a poor, unknown boy, who 
won his way to fame by his own efforts. 
There have been many others since his 
day, who, by the same thrift and indus- 
try, have won distinction in the business 
world, as well as in the learned profes- 
sions, and it adds greatly to the glory of 
our institutions that many of the fore- 
most men and women of each generation 
have come from the humblest walks of 
life. 

In Philadelphia, young Franklin soon 
found employment in one of the only two 
printing shops there. It soon developed 
that he far excelled, both in skill as a 
printer and in general knowledge and in- 
telligence, the other printers, and, con- 
sequently, he soon attracted the attention 
of Sir William Keith, the governor of 
the province. Sir William persuaded 
Franklin to set up a printing establish- 
ment of his own, promising him the royal 
patronage, but Franklin did not have the 
necessary funds, so he set out for Boston, 
in April, 1724, to seek his father’s co- 
operation. The independent old tallow 
chandler concluded that Governor Keith 
was a man of small discretion to favor 
a scheme of setting a mere boy of 
eighteen up in business, and withheld his 
support. So Franklin returned to Phila- 
delphia, with some small gifts as tokens 
of parental love, much good advice as to 
steady industry and prudent parsimony, 
but no cash in hand. Among the ad- 
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monitions of his father at this time was a 
proverb of Solomon: “Seest thou a man 
diligent in his calling, he shall stand be- 
fore kings.” Franklin, later in life, in 
recalling this admonition, remarked that, 
though he little thought at that time the 
truth of this proverb would ever be liter- 
ally demonstrated in him, yet it was; for 
he had actually stood before five kings, 
and even had had the honor of sitting 
down with one, the King of Denmark. 

Soon after his return from Boston, 
Governor Keith renewed his interest in 
Franklin, and finally persuaded him to 
go to London and purchase a printing 
press and type with funds which he un- 
dertook to advance. The day of sailing 
came, but the only message that Frank- 
lin was able to get from the governor was 
that he had been very busy, and that the 
promised letters of credit and introduc- 
tion to his London friends would be sent 
on board the vessel, but when out at sea, 
on opening the governor’s packages, there 
were no letters for Franklin. Landing 
in London, without money or friends, 
Franklin found employment as a printer. 
He remained there eighteen months. In 
some respects, it was a piece of good 
fortune that this year and a half of his 
life was lived in London, rather than in 
Philadelphia; for had he lived the same 
life in Philadelphia that he lived in Lon- 
don, his boyish indiscretions might have 
kept him long in ill repute among his 
fellow townsmen, then little tolerant of 
profligacy. 

Fundamentally, Franklin from his 
early childhood was sound. His instincts 
and leanings were all in the direction 
of decent things and right living. And 
it is to his credit that notwithstanding 
the indiscretions of his London life, his 
moral sense predominated, and then, as 
forever thereafter, the good things of his 
life far outmeasured these boyish indis- 
cretions. It is said that great men make 
great mistakes, but Franklin never made 
the same mistake twice. He had a con- 
science, and it was alert. He consequent- 
ly practised self-examination, and when 
he discovered his fault or sin, he put it 
behind him. He was fully conscious of 
the errors he had committed while in 
London, and the return voyage to Phila- 
delphia afforded him the opportunity of 
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reviewing his past life and making high 
resolves for the future. It was on this 
voyage that he formulated a plan for 
regulating the future conduct of his life. 
This was in his twentieth year, and it is 
worthy of remark that he adhered to 
this plan through to olé age. 

Franklin sailed from England, July 23, 
1726, and landed at Philadelphia, Oc- 
tober 11th, the voyage consuming nearly 
eleven weeks. At this time, there were 
but two printing establishments in Phila- 
delphia,—the Bradford Shop and the 
Keimer Shop. Franklin was employed 
in the latter, and, being an expert printer, 
was made foreman at a larger salary 
than had theretofore been paid other 
printers. Soon there was dissatisfaction 
at the preference shown Franklin, and 
after a time he left Keimer and started 
a shop of his own on a small scale. He 
made it a point to do better work than 
his competitors, and soon he had much of 
the government printing to do. In time, 
he started a stationer’s shop in connection 
with his printing, and, by his industry 
and frugality, soon attracted the notice 
of the leading men of the city. He states 
in his autobiography that, in order to 
secure credit and character as a trades- 
man, he took care not only to be in 
reality industrious and frugal, but to 
avoid appearances to the contrary. He 
dressed plainly, and was seen at no place 
of idle diversion; and to show that he 
was not above his business, he brought 
home the supplies which he purchased 
for his printing establishment on a wheel- 
barrow. He was thus esteemed an in- 
dustrious, thriving, young man, and the 
merchants solicited his custom because he 
paid promptly for everything that he 
bought. 

Franklin was now about twenty-four 
years of age, and was well started in 
what proved to be a very successful and 
prosperous business. On September 21, 
1730, he was married to Miss Deborah 
Reed, the young lady who was amused 
at his awkwardness on that’ Sunday 
morning when he entered Philadelphia, 
in 1723. She was a handsome woman, 
and, like her husband, was industrious 
and frugal. Later on in life, Franklin 
boasted that he had been clothed from 
head to foot in cloth of his wife’s make. 




































































From this time on, we find Franklin for- 
ever at his business; for he had firmly 
resolved to make the most of his life. 
It was his nature to originate, to teach, 
to preach, to moralize, and, above all, to 
work. He was never idle. His accom- 
plishments between the time of his mar- 
riage, in 1730, when he was twenty-four, 
and his first mission to England, in 1757, 
when he was fifty, were marvelous. He 
organized the Junto, a literary society, 
which in time included in its membership 
the leading men in Philadelphia. Morals, 
politics, and natural philosophy were the 


.subjects for reading and discussion. 


This society prospered and established 
branches throughout the colony. Frank- 
lin was the taproot of the whole growth, 
and sent his ideas circulating throughout 
all the widespreading branches. The 
members of this society, at the suggestion 
of Franklin, pooled their books and or- 
ganized a circulating library, the first li- 
brary formed in the Colonies. Out of this 
organization grew what is now the Phila- 
delphia Library, one of the most com- 
plete of its kind in this country. Dur- 
ing these years, Franklin mastered the 
French, Italian, and Spanish languages, 
and, without studying in any college, he 
received the degree of Master of Arts, 
first from Yale and afterward from Har- 
vard. These were conferred in consid- 
eration of his improvements and discov- 
eries in the electric branch of natural 
philosophy. And later on, he was given 
degrees by Oxford, Cambridge, and St. 
Andrews. 

He invented the open stove, which he 
called the Pennsylvania Fireplace, that 
was used the world over. He organized 
the Union Fire Company for extinguish- 
ing fires, the first to be organized in this 
country. He also established a system of 
street lighting by inventing a globe, in 
which a light would burn out-of-doors 
without smoking. He organized a sys- 
tem of improving streets, and paying the 
cost thereof by what is known as the 
front-foot assessment. This method is 
now in vogue in most of the American 
cities. The academy, which he organ- 
ized in 1743, is now the University of 
Pennsylvania. The alumni of this Uni- 
versity, in June, 1914, in honor of its 
founder, unveiled at the University the 
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statue of Franklin, which represents him 
as he arrived in Philadelphia, at the age 
of seventeen. In 1751, he conceived the 
scheme of a public hospital, and by his 
personal solicitation he created a fund, 
which, in connection with an appropria- 
tion from the Pennsylvania Assembly, 
was sufficient to establish the Philadel- 
phia Hospital. 

In 1736, he was chosen clerk of the 
General Assembly of Pennsylvania, and 
continued to be re-elected for fourteen 
consecutive years, when he was chosen 
a member of the Assembly itself. The 
next year, in 1737, he was appointed 
Postmaster of Philadelphia, and later on, 
was made Postmaster for the Colonies, 
which position he held until the begin- 
ning of the Revolutionary War, and dur- 
ing which time he reformed the entire 
postal service of the country. It is 
claimed for him that he was the origi- 
nator of our present postal system. Be- 
fore Hamilton and Marshall were born, 
when Adams and Jefferson and Wash- 
ington and Madison were unknown, and 
the Colonies were separate and jealous 
governments, Franklin had presented to 
the Council of Albany, in 1754 a plan of 
government not unlike the present Con- 
stitution of the United States. That 
flame of liberty which Franklin started 
in 1754 has continued to glow with in- 
creasing brightness, lighting the pathway 
of the peoples of all lands in their strug- 
gle for better and freer government. Be- 
hold the transitions that have taken 
place! In 1754, monarchial or worse 
forms of government ruled the world, 
with the exception of the four little 
patches of earth occupied by the United 
Netherlands, the Swiss Confederation, 
and the Republics of Venice and Genoa. 
Now, about four fifths of the habitable 
surface of the globe and three fourths 
of the human race are under govern- 
ments that are practically like the form 
of government outlined by Franklin more 
than a century and a half ago. God speed 
the day when peoples everywhere will be 
liberated from the aggression of auto- 
cratic force, and from the domination of 
a government whose principal industry 
is preparing for war, and whose method 
of warfare is more barbarous than was 
that of the Pirates of the Barbary States. 
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But in these years of activity in the 
public interest, he never for a moment 
neglected himself or his business. No 
man ever applied more rigid discipline 
to himself than did Franklin. He strove 
to lead a perfect life, so far as that was 
possible, and at the age of twenty-seven, 
he devised a plan of daily living with 
the idea of arriving at moral perfection. 
To this end, he prepared a little book, 
in which he allotted a page for each of 
the virtues, temperance, silence, order, 
resolution, frugality, industry, sincerity, 
justice, moderation, cleanliness, tranquil- 
lity, chastity. 

His purpose was to acquire the habit 
of all of these virtues by conforming to 
one of them at a time, and, when master 
of that, to proceed to the other, and so on 
until he had gone through the entire list. 
And when the list had been gone through 
with, he would start at the beginning and 
live them over again, devoting at least a 
week to each virtue in the order in which 
they appeared in the list. He carried 
this little book with him, and every even- 
ing marked the faults of the day. If in 
the first week, he kept the line marked 
“temperance” clear of marks, he felt that 
the habit of that virtue had been 
strengthened. He would then give his 
attention to the next virtue, and endeavor 
for the following week to keep both lines 
clear of mark. Proceeding thus to the 
last, he would go through a course com- 
plete in twelve weeks, or four courses a 
year. He pursued this practice for 
twenty-seven years. Twenty-seven years 
of consecration and discipline! Little 
wonder that later in life, when he ap- 
peared before the bar of the House of 
Commons, and was subjected to a most 
grilling examination, he maintained his 
composure and kept his temper when 
everybody else lost theirs. In his auto- 
biography, he states that to this little 
artifice, with the blessing of God, he 
owed his long-continued health, the easi- 
ness of his circumstances, the acquisition 
of his fortune, his usefulness as a citi- 
zen, the confidence of his countrymen, 
the evenness of his temper, his cheerful- 
ness in conversation, and the constant 
felicity of his life. 

After he was fully under way in the 
printing business, he established a news- 
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paper, the Pennsylvania Gazette, which, 
as I understand, afterwards became the 
Saturday Evening Post, and which is still 

in existence with a very large circula- 

tion. Being Postmaster for the Colonies 

made the paper quite prominent, as well 

as profitable. In the conduct of his news- 

paper, he carefully excluded all libeling 

and personal abuse, which of late years 

has become so disgraceful in this country. 

Having contracted with his subscribers 

to furnish them with useful and enter- 

taining reading, he felt that it was not 

proper to fill his paper with private alter- 

cations, in which they had no concern. 

In 1732, he commenced the publication 
of his Almanac in connection with the 
publication of his newspaper. He con- 
tinued the publication of this Almanac 
for twenty-five years. It was commonly 
known as Poor Richard’s Almanac. It 
not only proved to be very profitable from 
a financial standpoint, but was the means 
of spreading his popularity not only 
among the people of this country, but of 
Europe. Even in the early days of the 
Almanac, as many as ten thousand copies 
were sold annually. Later on, several 
editions were printed, the number greatly 
increasing. Its proverbial sentences, in- 
culcating industry and frugality as the 
means of procuring wealth, and thereby 
securing virtue, were sown like seed all 
through the Colonies. The Almanac 
went year after year into the house of 
nearly every shopkeeper, planter, and 
farmer in the American provinces. Its 
wit and humor, its practical tone, its 
shrewd maxims, its worldly honesty, its 
morality of common sense, its useful in- 
formation, all helped to shape the habits 
of Americans, and to form and strength- 
en the national character. Its terse bits 
of wisdom and virtue are familiar in 
our mouths to-day, and still influence our 
actions and guide our ways of thinking, 
and establish our points of view with the 
constant control of acquired habits, 
which we little suspect. The world has 
not yet grown away from its precepts, 
and it is hoped that it never will. If we 
were accustomed still to read the litera- 
ture of the Almanac, as some of us re- 
member to have done in our early school 
days, we should be charmed with its 
humor. 


























Every little makes a mickle. 

Drive thy business, or it will drive thee. 

One to-day is worth two to-morrows. 

Necessity never made a good bargain. 

He that waits upon fortune is never sure of 
a dinner. 

Search others for their virtues, thyself for 
thy vices. 

Creditors have better memories than debtors. 

To lengthen thy life, lessen thy meals. 

He that cannot obey, caiinot command. 

A wise man will desire no more than what 
he can get justly, use soberly, distribute cheer- 
fully, and leave contentedly. 

Be always ashamed to catch thyself idle. 

If you would, keep your secret from an 
enemy, tell it not to a friend. 

God gives all things to industry. 

Silks and satins put out the kitchen fire. 

Want of care does us more damage than 
want of knowledge. 

He that by the plow would thrive, himself 
must either hold or drive. 

If you know how to spend less than you get, 
you have the philosopher’s stone. 

Diligence is the mother of good luck. 

Beware of little expenses; a small leak will 
sink a great ship. 

He is not well-bred who cannot bear ill- 
breeding in others. 

I never saw an oft-removed tree, nor yet an 
oft-removed family, that throve so well as 
those that settled be. 

It is true that we are sorely taxed by our 
government, yet we are taxed twice as much 
by our idleness, thrice by our pride, and four- 
fold by our follies. 

There was never a good war or a bad peace. 


These are but a few of the many of 
his sayings. It is easy to understand 
why he was regarded at this time as the 
nation’s schoolmaster, and why he still 
ranks among the most distinguished 
moralists that have ever lived. These 
lessons of thrift and independence, which 
he inculcated in the lives of the Col- 
onists, prepared them for their later 
struggle with the mother country. While 
in these days of luxury and opulence, 
they may seem to some penny-wise, they 
were in those days of little wealth and 
small beginnings, essential to the well- 
being of Americans. And they are just 
as essential to-day. Silks and satins put 
out the kitchen fire to-day the same as in 
Franklin’s time; and want of care still 
does us more damage than want of 
knowledge. Extravagance and waste are 
our economic sins. The advice which 
Franklin gave to a discontented people 
may therefore be read with profit even 
by this generation; for it is still true 
that while we are grievously taxed by our 
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governments, national and local, we are 
still taxed twice as much by our idleness, 
thrice by our pride, and fourfold by our 
follies. 

Extravagance and waste are our eco- 
nomic sins, resulting in pauperism, that 
is quite general, and which is common to 
all classes. If the admonitions of Frank- 
lin had been heeded, the specter of pau- 
perism would not confront sixty-six out 
of every one hundred people in the Unit- 
ed States as it does to-day. The presi- 
dent of the American Society for Thrift 
reports that sixty-six out of every one 
hundred people who die leave no estate 
whatever; that out of the remaining 
thirty-four, only nine leave estates larger 
than $5,000, and that the average of the 
balance of twenty-five is a little less than 
$1,300; that at the age of sixty-five, 
ninety-seven out of every one hundred 
in America are partly or wholly depend- 
ent upon relatives, friends, or the public 
for their daily bread, for their clothing, 
and a roof under which to sleep. Ac- 
cording to government statistics, 98 per 
cent of the American people are living 
from day to day on their wages, which 
means that a loss of employment would 
result in pauperism for all but 2 per cent. 

Legislation is now proposed as the only 
sure and effective means of correcting 
these inequalities of life, which, in the 
main, are caused by laziness, extrava- 
gance, and sin. This so-called social 
legislation for the accomplishment of so- 
cial justice is but a form of state social- 
ism, and rests on the assumption that the 
average individual is not competent to 
choose his own calling, to use his own 
time to good advantage, to spend his own 
money, or to provide for his own future 
and the various emergencies of life. 

Legislation has never yet assisted the 
individual one whit in wisely choosing 
his course in life, in meeting the vicissi- 
tudes of life, or in forming habits of 
work, thrift, and self-denial. These es- 
sentials of a comfortable, serviceable, and 
successful life are the results of indi- 
vidual effort and sacrifice, rather than 
legislation, which seeks to compel the in- 
dividual to action, and to support him if 
he loses out in the struggle of life. If the 
state is to take care of the individual 
when he is sick or old or out of work, 
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it must necessarily deprive him of his 
liberty when he is well and young and 
busy. There is one insurmountable ob- 
stacle which stands, and has always 
stood, in the way of equalizing the in- 
equalities of life by legislation, and that 
is human nature. No government can 
go much further than Germany has gone 
along the lines of state interference, 
guidance, and control of the personal 
affairs of its people. And the great Bis- 
marck, who advocated the industrial in- 
surance and other similar laws, admitted 
that the purpose was selfish, and that 
they had not resulted in allaying the dis- 
content of the people. It is obvious that 
it is better for the individual to be told 
that he must shift for himself, than that 
he shall be taken care of by the state. 
“Thou shalt earn thy bread by the sweat 
of thy brow,” after all embodies the true 
philosophy of life. And after trying out 
the various legislative nostrums for bet- 
tering the condition of the individual, 
making life easier for him, and supple- 
menting his failures and shortcomings 
by state aid, it will be found that mod- 
eration, temperance, frugality, and vir- 
tue, and a frequent recurrence to funda- 
.mental principles, and the observance of 
the teachings of the great Franklin, will, 
in the end, be more potent in correcting 
the inequalities of life, in bringing com- 
fort and independence to the individual, 
and instilling in him a loyalty to the gov- 
ernment which protects him, than any 
codu'ing legislation can possibly be. Her- 
bert Spencer spoke a great truth when 
he said: “The ultimate result in shield- 
ing men from their own folly is to fill 
the world with a race of incompetents.” 

In 1757, Franklin brought out a new 
edition of Poor Richard’s sayings. This 
publication was given wide circulation 
throughout this country and Europe, and 
was printed in the English, French, 
Spanish, and Italian languages. He thus 
became the world’s schoolmaster. 

But a larger service to the Colonies, 
and graver responsibilities, now awaited 
Franklin; and from this time, 1757, on, 
the greater port of his life was spent 
abroad, first in England, representing the 
Colonies in their controversies over taxa- 
tion with their mother country, and then 
in France during the long struggle which 
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followed with England, cuJminating in 
our independence, begging and imploring 
the French government for moral and 
financial assistance. Every reader of 
history knows what tasks confronted him 
before the English government, and at 
the French Court, and how well he met 
them. 


England was determined not only to 
tax the Colonies without being represent- 
ed in Parliament, but to control their 
markets, insisting that they should not 
compete with England in the manufac- 
ture of certain articles, but should pur- 
chase them in England, and that there 
should be no trading between the Col- 
onies in commodities that could be sup- 
plied from England. Franklin, as their 
champion, stood at the bar of the House 
of Commons, protesting against this 
treatment by the mother country. He 
stated the case as follows: 


That it is supposed an undoubted right of 
Englishmen not to be taxed but by their own 
consent, given through their representatives. 

That the Colonists have no representative in 
Parliament. 

That compelling the Colonists to pay money 
without their consent would be rather like rais- 
ing contributions in an enemy’s country, than 
taxing of Englishmen for their own public 
benefit. 

That it would be treating them as a con- 
quered people, and not as true British sub- 
jects. 

That if we plant and reap, and must not 
ship, then Parliament should furnish trans- 
ports to bring us all back again. 


This protest, as you all know, was fu- 
tile, and the controversy was brought to 
a close only by the arbitrament of war. 

Before Franklin left England to re- 
turn to Philadelphia, the feeling had be- 
come very bitter. Mr. Thomas Walpole, 
a member of the House of Commons, a 
loyal Englishman, but fortunately a true 
friend of Franklin, realizing the feeling 
which had been aroused against Franklin, 
advised him that his longer stay would 
tend to exasperate the nation, and might 
be attended with dangerous consequences 
to his person, and, being too polite to tell 
Franklin to leave the country, wished 
him a prosperous voyage and long health, 
Franklin thereupon sailed for America. 
But a fortnight before he landed in 
Philadelphia, the battles of Lexington 
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and Concord had been fought and the 
War of the Revolution was on. 

Soon after his return from England, 
the Colonies found that it was necessary 
to have a representative in France dur- 
ing the war with England, and in Sep- 
tember, 1776, two months after he had 
signed the Declaration of Independence, 
he was sent as an envoy to France, where 
he remained until July, 1785. At the 
French Court, he assumed to represent 
a nation, but the embarrassing question 
arose, Was it a nation, or a parcel of 
rebels? Here was an unusual and vexa- 
tious problem, concerning which most of 
the cautious royal governments were in 
no hurry to commit themselves, and their 
reticence added greatly to the perplexi- 
ties of Franklin and the emissaries to the 
other nations. While it was in the inter- 
est of France to assist the Colonies, and 
deprive England of her dependencies, 
she naturally hesitated to place her- 
self in a position where the other nations 
could charge her of being an aider and an 
abetter of a rebellion on the part of sub- 
jects whose grievances were an antipathy 
to taxation. It required the skill, tact, 
and diplomacy of a great man (and 
Franklin proved to be such), to persuade 
the French government that the cause of 
the Colonies was a just one, and that the 
time had come when it was their right to 
be treated as a nation. How well Frank- 
lin succeeded in his efforts in obtaining 
the moral and financial support, not only 
of the French government, but of the 
French people as a whole, is known to 
all, for it is a matter of history. The 
Colonies were poor and without the fi- 
nancial means to carry on the war with 
England ; and had it not been for the re- 
lations which Franklin established with 
DeVergennes, the French minister for 
foreign affairs, it is entirely probable that 
the American Revolution would have 
been a complete failure. It is not giving 
undue credit to Franklin to say that he 
did more to bring about a successful 
termination of this Revolution than any 
other American, not excepting Washing- 
ton. Without the financial assistance 
which he alone was able to get from 
France, the war on the part of the Col- 
onies would not have been successful. 
It was Franklin who persuaded LaFay- 
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ette to come to the assistance of Wash- 
ington, and knowing that the American 
Army was a disorganized and undisci- 
plined body of troops, it was he who per- 
suaded Baron Von Steuben to go to 
America and organize and drill the Army, 
and make it efficient for action. And it 
was Franklin who found the money that 
enabled John Paul Jones to equip his 
famous ship Bon Homme Richard, 
named after Poor Richard, by which he 
kept the whole British shores in a state 
of feverish alarm, and challenged the 
leading British warship, the Serapis, to 
battle and finally captured it. 

At the close of the war, in 1782, on ac- 
count of his advancing years, Franklin 
sent to Congress his resignation, but 
there were treaties to be made, and at 
the urgent solicitation of Congress, he 
withdrew his resignation and entered up- 
on the work of concluding a treaty of 
peace with England, by which the United 
States was recognized as an independent 
nation. Besides this treaty, he concluded 
commercial treaties with France, Russia, 
Sweden, Denmark, and Portugal. It is 
worthy of note, that Franklin’s name ap- 
pears on the Declaration of Independ- 
ence, the Treaty with England, and the 
Constitution of the United States. He 
was past three score and ten when he 
signed the Declaration of Independence, 
and three score and twenty when he 
signed the Constitution of the United 
States. 

In framing the treaty of peace with 
Great Britain, Franklin advocated that 
the misery of war should be henceforth 
limited to the actual belligerents, and 
proposed to accomplish this result by an 
article in the treaty to the following ef- 
fect : 


If war should hereafter arise between Great 
Britain and the United States, which God 
forbid, the merchants of either country then 
residing in the other shall be allowed to re- 
main nine months to collect their debts and 
settle their affairs, and may depart freely, 
carrying off all their effects without molesta- 
tion or hindrance. And all fishermen, all cul- 
tivators of the earth, and all artisans or manu- 
facturers unarmed, and inhabiting unfortified 
towns, villages, or places, who labor for the 
common subsistence and benefit of mankind, 
and peaceably follow their respective employ- 
ments, shall be allowed to continue the same, 
and shall not be molested by the armed force 
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of the enemy in whose power by the events of 
the war they may happen to fall; but, if any- 
thing is necessary to be taken from them, for 
use of such armed force, the same shall be paid 
for at a reasonable price. And all merchants 
or traders with their unarmed vessels, em- 
ployed in commerce, exchanging the products 
of different places, and thereby rendering the 
necessaries, conveniences, and comforts of hu- 
man life more easy to obtain and more gen- 
eral, shall be allowed to pass freely, unmo- 
lested. And neither of the powers, parties to 
this treaty, shall grant or issue any commis- 
sion to any private armed vessels, empower- 
ing them to take or destroy such trading ships, 
or interrupt such commerce. 


This proposal was far in advance of pub- 
lic opinion, and the envoys of the British 
government would not consent to it. 
Franklin maintained that “all wars are 
follies, very expensive, and very mis- 
chievous ones,” and asked: “When will 
mankind be convinced of this, and agree 
to settle their differences by arbitration ?” 
When he left France for America, in 
the summer of 1785, he naturally con- 


cluded that his life’s work had been 
finished, but he no sooner set foot in 
“dear Philadelphia,” as he loved to speak 
of that city, than he was called upon to 
assist in the work of forming a Consti- 
tution for the nation which had just been 


born across the sea. 

The Convention met in the same hall 
in Philadelphia in which Franklin had, 
eleven years previous, signed the Declara- 
tion of Independence. It was a body of 
great men. Most of them had probably 
given more study to the different gov- 
ernments of the world, and had better 
defined views on the subject of govern- 
ment, than have the statesmen of our 
day. It was not a harmonious body by 
any means. There were not only diver- 
gent views as to the kind of government 
that should then be put forth, but there 
were jealousies of long standing between 
the larger and smaller states, that were 
difficult to appease. It was the com- 
bined tact and diplomacy of Franklin, 
Washington, and Madison that brought 
the delegates of those discordant states 
together, and enabled them to reach an 
agreement by which the states, both large 
and small, should have equal representa- 
tion in the Senate and representation in 
the House of Representatives on the 
basis of population. When things were 
looking darkest, Franklin came to the 
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rescue with one of his homely adages 
that when a joiner wishes to fit two 
boards, he pares off a bit from both. This 
practical suggestion of compromise did 
much to put the warring delegates in bet- 
ter humor for adjusting many of the 
differences which afterwards arose. 

Aside from the jealousies between the 
larger and smaller states there were dele- 
gates in the Convention who were clam- 
orous for a pure democracy, and who 
were utterly opposed to a representative 
form of government. It was the persis- 
tency and obstinacy of these delegates 
that came nigh wrecking the Conven- 
tion and making our present form of 
government impossible. During this 
crisis, the influence of Franklin’s lofty 
patriotism and conservative statesman- 
ship was reflected in Washington, for it 
was Washington who turned the tide of 
sentiment and saved the day. The argu- 
ment was then, as now, for a government 
that would please for the time being the 
rank and file of the people, regardless of 
durability or its adaptation to the real 
needs of the nation. It was at this junc- 
ture, when the Convention was waver- 
ing between the two forms of govern- 
ment—pure democracy and representa- 
tive government—that Washington sud- 
denly interposed with a brief but immor- 
tal speech, which ought to be blazoned in 
letters of gold on every public building 
in the country. Arising from his chair, 
in tones solemn with suppressed emotion, 
he said: 


It is too probable that no plan we propose 
will be adopted. Perhaps another dreadful 
conflict is to be sustained. If, to please the 
people, we offer what we ourselves disapprove, 
how can we afterward defend our work! Let 
us raise a standard to which the wise and the 
honest can repair; the event is in the hands of 
God. 

The utterance of this great sentiment 
carried conviction to everyone, braced the 
Convention to high resolves, and im- 
pressed upon all the delegates that they 
were in a situation where faltering or 
trifling was both wicked and dangerous. 
From that moment, the Convention 
caught something of the glorious spirit 
of Washington and Franklin, and the 
pure democracy form of government, 
with all its fallacies and temporary ex- 
pedients, was abandoned. The impress 











left by such patriots as Washington, 
Franklin, Madison, Hamilton, and Mar- 
shall has lasted from generation to gen- 
eration ; it still controls the conscience of 
our people, and was potent in thwart- 
ing the recent attempt to foist upon the 
American people a form of government 
that was repudiated by your fathers more 
than a century ago. It was not until our 
day that any considerable body of men 
made light of our Constitution, or 
claimed the right to completely change 
our form of government. The fallacy is 
now preached by some, that this gov- 
ernment of ours is owned by the voters 
of our day, and that it is their right to 
do with it whatever the majority vote to 
do with it. There is no such right, con- 
stitutional or moral. The institutions 
which make our form and frame of gov- 
ernment are not owned, but are held in 
trust. This government of ours, under 
which the greatest progress in civiliza- 
tion in all time has been made, and which 
has been a secure protection to its people 
everywhere, was bequeathed to us im- 
pressed with a great trust, and that trust 
is to preserve the form of government 
established by its founders, and transmit 
it intact to the succeeding generation. 
Our forefathers did what they did for a 
permanent cause, to establish something 
and to perpetuate something, and that 
something was and is this representative 
Republic; and it is as much our duty to 
preserve and maintain it in its integrity 
as Washington, Franklin, Madison, and 
a score of others, felt it their duty to 
establish it. 

“We have outgrown the Constitution 
of our fathers.” This is not an uncom- 
mon remark in these days of unrest and 
innovation, and is in line with the utter- 
ances which are not infrequently made, 
that we have outlived the Christian reli- 
gion, and that the Ten Commandments 
are obsolete and no longer adapted to 
the everyday life of the human race. But 
the injunctions of the Commandments 
and the teachings of the Christian reli- 
gion are just as apt and potent to-day as 
ever, and will continue to guide and rule 
the conscience of the world in the arbi- 
trament that is ever pending between 
right and wrong. And because the un- 
derlying principle of our form of govern- 
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ment is that it is a government of law, 
and not of men, and that we have a voice 
in making the law which binds him who 
governs, the same as those governed, the 
Constitution has not been outgrown, and 
will not be until we have reached the 
point where we are content to have our 
rights and duties measured by the whim 
and caprices of an usurper. 

The questions which confront us to- 
day, involving a change in the form of 
our government, were met by the men 
from whom we inherit this Republic, 
by Washington, Franklin, Hamilton, 
Adams, Marshall, and a score of others, 
and settled as we have received the set- 
tlement. These men were giants, and 
they had giants to fight in those days. 
They had a storm of unlimited democ- 
racy to avert, and they averted it. They 
had a popular philosophy, and an alluring 
theory to overcome, and they overcame 
them. And let us hope that we of this 
generation will be inspired with some- 
thing of the glorious spirit which in- 
spired the founders of this great, grow- 
ing, historical institution, beloved for 
what it has been and will be to us, and 
should be to all succeeding generations. 

The awful war that is now raging 
brings to the thoughtful mind, more con- 
cretely and impressively than ever be- 
fore, something of the treasure which 
our forefathers gave, the blood, the suf- 
fering, the sacrifices, and the privations 
which they endured, in order that their 
generation, and the generations to come, 
might have as their right, a government 
of law, and not of men, and the duty 
which is ever present to preserve and 
maintain that government at all times 
and at any cost. 

The close of the Convention ended the 
public career of Franklin, although he 
lent his great influence to secure the 
adoption of the Constitution and the elec- 
tion of Washington as the first President. 
His remaining years, from 1788, to his 
death, in 1790, were years of physical 
suffering, and were largely passed in bed. 
The intervals when he was able to be 
about, he devoted to the preparation of 
articles condemning slavery and the lib- 
erty and license of the press. On April 
17, 1790, in his eighty-fifth year, he died. 
His body still lies where it was buried 
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in the Friends burying ground in Phila- 
delphia, a simple slab of marble level 
with the ground marking the spot. 

In reviewing the life of this remark- 
able man, it is not difficult to find the 
springs of success, for they were the 
common virtues of the common, every- 
day, useful, successful, life. These vir- 
tues were worth while then, and they 
are worth while now. The fruits of tem- 
perance, frugality, industry, sincerity, 
moderation, justice, and humility are the 
same now as in Franklin’s time, and the 
observance of these virtues will develop 
a race of strong men now, as they did 
then. Whenever we note the results of a 
great life, we see that they were attained 
by ceaseless efforts, strenuous living, and 
endless self-culture. Perfection is the 
result of work only, and that is the rea- 
son that genius is the infinite capacity 
for hard work, and work was the pre- 
siding genius of Franklin’s life. He was 
never idle. When an apprentice to his 


brother learning the printer’s trade, he 
spent the noon hour studying, eating his 
luncheon at the same time, while others 
were idle, or amusing themselves with 
games. This habit of work formed early 


in life clung to him to the end. It was 
work, persistent, intelligent work, that 
was the keynote of this great man’s great 
life. Franklin thought more, said more, 
wrote more, and did more that is of en- 
during value, than any man yet born un- 
der American skies, and yet he was with- 
out a college education. In fact, he 
never had but eight months’ schooling, 
but he had acquired out of the experi- 
ences and vicissitudes of his life, a well- 
trained, disciplined mind, and a sturdi- 
ness of character which schools and uni- 
versities cannot give. America has had 
free education from the beginning, and 
yet the men who have made America are 
without university degrees with such few 
exceptions that the academically educated 
are lost in the overwhelming majority 
who have trained themselves. The fact 
is that most of the academically educa- 
ted are working for those who never had 
any schooling beyond that afforded by 
the country district school. Much of the 
confusion in this matter arises from the 
fact that training and education are con- 
founded. Most of the young men who 


Case and Comment 


graduate from our schools and universi- 
ties get scarcely any training, and, when 
confronted with the real problems of life, 
shrink from them, fail, and are forgot- 
ten. This is largely so because the way 
has been made too easy. I concede that 
the state ought to supply the opportu- 
nity for elementary study, but only those 
who earn their way ought to have the 
path beyond made easy. Young men who 
have a hunger for an education, and for 
the training and discipline that come on- 
ly out of struggle and sacrifice, will blaze 
their own paths through the forest of 
difficulties. The others should not be 
supported and pampered into intellectual 
incapacity. 

It is true that in his days of boyish 
wisdom, Franklin questioned the authen- 
ticity of the Bible, and the efficacy of 
the Christian religion. But as he ad- 
vanced in years, and was called upon to 
meet great emergencies, and to solve great 
problems of government, he fully realized 
that God governs in the affairs of men. 
When the Convention had been in session 
for some weeks, making very little prog- 
ress on account of the unfortunate dif- 
ference of opinion among the delegates, 
it was Franklin who introduced a reso- 
lution for daily prayers, and the remarks 
which he made in support of that resolu- 
tion are sufficient proof of his full ac- 
ceptance of the fundamentals of the 
Christian religion; for Christianity is not 
a system of theology, but a way of life 
in which the validity of our relation to 
God is tested by our everyday relations 
to our neighbors. Franklin’s Christian- 
ity was of the vital and practical sort, 
for he believed that the Christian reli- 
gion had always suffered when forms and 
creeds were more regarded than char- 
acter and service, and that at the last 
day, we shall not be examined as to what 
we thought, but what we did. You will 
recall the plan which he formulated in 
early life of attaining moral perfection; 
how he tabulated twelve virtues, temper- 
ance, silence, order, resolution, frugality, 
industry, sincerity, justice, moderation, 
cleanliness, tranquillity, and chastity. In 
the last years of his life, he added hu- 
mility to this list of virtues, and made 
the test of compliance, daily living in 
conformity with the life of Christ. “He 








came not to be ministered unto, but to 
minister.” This statement of one of His 
Apostles better interprets the reach and 
purpose of Christ’s life, than any other 
passage in the New Testament. After 
all, the vital and enduring fact in Christ’s 
life is that He helped men. And when 
we review our own lives, we find that the 
lasting satisfaction we get out of life is 
what we do for other people. Religious 
creeds, dogmas, and ceremonies dwindle 
into nothingness in comparison; and 
when this test is applied, Franklin was 
supremely a Christian. His life was not 
only consecrated to the service of man- 
kind, but was a life of self-effacement, 
the like of which is rarely seen. 


Strike at the root of penury in my heart. 

Give me the strength lightly to bear my joys 
and sorrows. 

Give me the strength to make my life fruit- 
ful in service. 

Give me the strength never to disown the 
poor, or bend my knees before insolent might. 

Give me the strength to raise my mind high 
above daily trifles. 


And give me the strength to surrender my 
strength to Thy will with love. 


This prayer of the great Bengal poet 
was beautifully lived and richly fulfilled 
in Franklin’s everyday life. Penury in 
all its phases he expunged from his life. 
He never disowned the poor, or for- 
feited the majesty of his own soul, or the 
independence of his own thoughts. He 
rendered service to mankind everywhere 
in unstinted measure. He little con- 
cerned himself with the daily trifles of 
life, and his sorrows he bore lightly, ac- 
cepting them as his portion of the every- 
day life whose burdens we bear, and 
whose vicissitudes are to us such a mys- 
tery. 

But a few weeks before his death, in 
reply to a letter from Doctor Stiles, 
president of Yale College, questioning 
him about his religious faith, Franklin 
unreservedly accepted the great truths of 
the Christian religion, and acknowledged 
the imminence of God, His power, His 
wisdom, His goodness, and the wideness 
of His mercy. 
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I fully appreciate that there are some 
detractors of Franklin, who refuse to 
recognize the inspiring volume of his life 
because it contains some errata, of which 
we chiefly know through his own open 
and penitent avowal. He freely con- 
fessed his mistakes as well as his sins, 
for he firmly believed that the confes- 
sional was the crying need of every hu- 
man soul. Notwithstanding the indiscre- 
tions of his early life, which were for- 
gotten and forgiven in his own day, all 
must recognize his consistent and life- 
long struggle for a useful and noble life. 
He had the esteem and veneration of his 
compatriots; and we of this generation 
may well rest content with that. When 
the great philosopher was lying on his 
deathbed, Washington thus wrote to 
him: 

If to be venerated for benevolence, if to be 
admired for talents, if to be esteemed for 
patriotism, if to be beloved for philanthropy, 
can gratify the human mind, you must have 
the present consolation to know that you have 
not lived in vain; and I flatter myself that 
it will not be ranked among the least grate- 
ful occurrences of your life, to be assured that 
so long as I retain my memory, you will be 


recollected with respect, veneration, and affec- 
tion. 


A philosophy that produces a life like 
this is worth while. When we think of 
Franklin, with his burden of nearly a 
hundred years, devoting himself unre- 
servedly to the betterment of human kind 
everywhere, of the vast span of his ac- 
tivities, of the kindliness of his bearing, 
of the splendor of his munificence, and 
of his indomitable loyalty to the essen- 
tials of right living and good government, 
we feel that though the fashion of his 
life is old, it can never become outworn. 

Washington, Jefferson, Adams, Hamil- 
ton, Madison, and Marshall were all 


great men,—a mighty host—but “tried 
by the arduous greatness of things done,” 
no greater man or nobler figure, ever 
stood in the forefront of a nation’s life 
than Benjamin Franklin—Annual Ad- 
dress delivered before the Iowa State 
Bar Association, June 1917. 


Protection of Descriptive Word or 
Phrase Used as Trademark 


BY ALMOND G. SHEPARD 


QUESTION con- 

stantly growing in 

importance is the 

right to have protected 

descriptive words or 

phrases which have 

been adopted and used 

for a trademark. Mil- 

lions are being expend- 

ed annually to advertise the merits of the 

products of manufacturers and others, 

and to secure their consumption by the 

public. Such expenditures are of but 

little avail and are not apt to secure an 

adequate return unless the article is des- 

ignated by some catchword or phrase not 

only apt to impress the public, but which 
may be easily remembered. 

Generally, purely arbitrary or fanciful 
words or phrases are not as valuable for 
use for this purpose as are words or 
phrases descriptive of the article or prod- 
uct, or suggestive of its quality, charac- 
teristics, or ingredients, for usually words 
or phrases of the latter character may be 
more easily associated by the public with 
the particular article or product than ar- 
bitrary or meaningless words. 

In choosing a word or phrase as a 
trademark, it is a matter of importance 
to adopt one which the public will easily 
associate with the product to which it is 
attached, and it is also essential to adopt 
a word or phrase which may be protected 
from simulation or piracy by competitors ; 
for in all lines of business there are per- 
sons who undertake to reap the advan- 
tage of the advertising of others without 
going to the expense incident to creating 
a demand by advertising on their own 
behalf. This they undertake to accom- 
plish by so simulating a trademark exten- 
sively advertised as to enable them to 
dispose of their product for that repre- 
sented by the trademark, and at the same 
time escape legal liability for their piracy. 


If the word used is primarily descrip- 
tive of the class, characteristics, quality, 
or ingredients of the article to which it 
is attached, these trade pirates will bold- 
ly use the same word or phrase and de- 
fend their piracy on the ground that the 
word or phrase is publici juris and hence 
not entitled to protection. So far as con- 
cerns the protection extended to technical 
trademarks, this defense will prevail, al- 
though, as hereafter pointed out, it may 
not run the gauntlet of the application of 
the rules relative to unfair competition. 

As to technical trademarks, however, 
the rule is that a person cannot deprive 
the public of the right to use ordinary 
descriptive words or phrases by adopting 
the same for a trademark. In other 





1Straus v. Notaseme Hosiery Co. 240 UV. S. 
179, 60 L. ed. 590, 36 Sup. Ct. Rep. 288 (not 
a seam); Standard Paint Co. v. Trinidad As- 
phalt Mfg. Co. 220 U. S. 446, 55 L. ed. 536, 3 
Sup. Ct. Rep. 456 (ruberoid); Warner v. 
Searle & H. Co. 191 U. S. 195, 48 L. ed. 145, 
24 Sup. Ct. Rep. 79 (pancreo pepsine) ; Holz- 
apfel’s Compositions Co. v. Rahtjen’s Amer- 
ican Composition Co. 183 U. S. 1, 46 L. ed. 49, 
22 Sup. Ct. Rep. 6 (Rahtjen’s composition) ; 
Coats v. Merrick Thread Co. 149 U. S. 562, 
37 L. ed. 847, 13 Sup. Ct. Rep. 966, affirming 
36 Fed. 324, 1 L.R.A. 616 (best six cord) ; 
Rumford Chemical Works v. Muth, 145 U. 
652, 36 L. ed. 848, 12 Sup. Ct. Rep. 987 (ach 
as Brown Chemical Co. v. Meyer, 
ia tL 3. 540, 35 L. ed. 247, 11 Sup. Ct. Rep. 
625, affirming 31 Fed. 453 (iron bitters) ; Pratt 
Mfg. Co. v. Berry, 136 U. S. 647, 34 L. ed. 550, 
10 Sup. Ct. Rep. 1072 (astral); Corbin v. 
Gould, 133 U. S. 308, 33 L. ed. 611, 10 Sup. 
Ct. Rep. 312 (tycoon) ; Goodyear’s India-Rub- 
ber Glove Mfg. Co. v. Goodyear Rubber Co. 
128 U. S. 598, 32 L. ed. 535, 9 Sup. Ct. Rep. 
166; National Starch Mfg. Co. v. Munn’s Pat- 
ent ;Maizena & ano Co. [1904] A: C. WS, 
Gk 5. .u. S. 112, 6 Reports, 462 (mai- 
zena) ; Davis v. ieee L. R. 15 App. Cas. 
316, 60 L. 7. Ca HD 16, 63 L. T. N. S. 389 
(pain-killer) ; Cellular Clothing Co. v. Max- 
ton [1899] A. C. 326, 68 L. J. P. C. N. S. 72, 
80 L. T. N. S. 809, 16 Rep. Pat. Cas. 397 
(cellular). 

It is not practical in an article of this char- 
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words, the law of trademarks does not 
permit a person by means of a trademark 
to take from the public any right it then 
had in such word or phrase. The only 
course to pursue, therefore, is to invent 
or choose a word or phrase for a trade- 
mark, the use of which will not interfere 
with the right of the public in the ordi- 
nary use of the same word or phrase, if it 
has any. Of course, as to invented words 
or phrases the public has no right. 


General Rule as Affected by Trade- 
mark Act of 1905. 


In this connection it is to be noted that 
in 1905 Congress passed an act known 
as the Trademark Act, chap. 592, 33 Stat. 
at L. 725, amended 1907, chap. 2573, 34 
Stat. at L. 1251, 1911, chap. 113, 36 Stat. 
at L. 918, 1913, chap. 7, 37 Stat. at L. 
649, Comp. Stat. 1916, § 9490, which in 
regard to descriptive words and phrases 
is in effect declaratory of the law as it 
then existed, and which forbids the regis- 
tration of such words or phrases as trade- 
marks. This feature of the statute was 
of substantially no value, as it did not in 
any way change the existing law, but 
there was added a proviso of immense 
importance as respects the right to ac- 
quire trademark rights in descriptive 
words or phrases. By the terms of this 
provision, an exception was made with 
regard to the existing law, the effect of 
which is to permit the registration as 
trademarks of descriptive words or 
phrases where such words or phrases 


acter to cite the many cases supporting this 
rule; the foregoing are but few of them. Ina 
note appended to O. K. Bus & Baggage Co. v. 
O. K. Transfer & Storage Co. LR.A—, —, 
there is a complete list, tabulated alphabetically, 
of words held to be descriptive and nondescrip- 
tive, and also of descriptive words where pro- 
tection has been granted or denied on the 
ground of unfair competition. 


la Thaddeus Davids Co. v. Davids Mfg. Co. 
233 U. S. 461, 58 L. ed. 1046, 34 Sup. Ct. Rep. 
648, Ann. Cas. 1915B, 322; Planten v. Gedney, 
140 C. C. A. 68, 224 Fed. 382, decree amended 
in 142 C. C. A. 630, 228 Fed. 338; Hughes v. 
Alfred H. Smith Co. 126 C. C. A. 179, 299 
Fed. 37; Garnier v. Rossman, 195 Fed. 175, de- 
cree modified in 128 C. C. A. 73, 211 Fed. 401; 
American Lead Pencil Co. v. L. Gottlieb & 
Sons, 181 Fed. 178; Battle Creek Sanitarium 
Co. v. Fuller, 30 App. D. C. 411. 


have been exclusively used as a trade- 
mark for an article for a period of ten 
years or more by the person seeking to 
register the same.'* 


Difference between American and 


English Rule. 


In addition to the exception just noted 
the rule in this country and England also 
differs as to the extent to which one may 
go in choosing as a trademark a word 
suggestive of the quality, characteristics, 
or ingredients of an article it is used to 
designate. In this country the fact that 
a word or phrase is suggestive merely of 
the quality, characteristics, or ingredients 
of an article does not preclude its becom- 
ing the subject-matter of a trademark for 
such article, providing it is not primarily 
descriptive in any of these regards.2 In 
England, however, the word must be ab- 
solutely meaningless as to the quality, 
characteristics, or ingredients of an ar- 
ticle in order that it may be used as a 
trademark.® 


When Word is Descriptive under 
American Rule. 


Under the American rule, for words 
to be descriptive in a sense to preclude 
their use as a trademark, they must im- 
part reasonably accurate information as 
to the general characteristics or quality 
of the article to which they relate.* And 
an exclusive appropriation for trade- 
marks cannot be made of words which 
merely indicate their superiority or pop- 
ularity.2 Mere fancifulness in lettering 


2N. K. Fairbank Co. v. Ogden Packing & 
Provision Co. 220 Fed. 1002; Consolidated Ice 
Co. v. Hygeia Distilled Water Co. 80 C. C. A. 
506, 151 Fed. 10; Wells & R. Co. v. Siegel, C. 
&-Co. 106 Fed. 77; Petrolia Mfg. Co. v. Bell & 
B. Soap Co. 97 Fed. 781; N. K. Fairbanks Co. 
v. Central Lard Co. 64 Fed. 133; Price Bak- 
ing Powder Co. v. Fyfe, 45 Fed. 799; O’Rourke 
v. Central City Soap Co. 26 Fed. 576; Raw- 
linson v. Brainard & A. Co. 28 Misc. 287, 59 
N. Y. Supp. 880; Lloyd v. Merrill Chemical 
Co. 25 Ohio L. J. 319; Avenarius v. Kornely, 
139 Wis. 247, 121 N. W. 336. 


3 Re Van Duzer’s Trade Mark, L. R. 34 Ch. 
Div. 623, 56 L. J. Ch. N. S. 370, 56 L. T. N. S. 
286, 35 Week. Rep. 294. 

*#Keasbey v. Brooklyn Chemical Works, 142 
N. Y. 467, 40 Am. St. Rep. 623, 37 N. E. 476, 
67 Hun, 648, 21 N. Y. Supp. 696. 

5 Procter & G. Co. v. Globe Ref. Co. 34 C. 
C. A. 405, 92 Fed. 357. 














716 





which leaves a descriptive word legible 
or peculiarities in printing cannot lend 
trademark properties to descriptive 
words or phrases. And a corrupt de- 
scription of an article cannot become the 
subject-matter of a trademark for such 
article where it still clearly represents the 
quality or characteristics of the article.” 


Deceptive Use of Word. 


The rule that a word descriptive of the 
qualities, characteristics, or ingredients 
of an article cannot be used as a trade- 
mark therefor has been misunderstood, 
and an attempt has been made to have it 
interpreted to mean that as a matter of 
fact the word must be actually descrip- 
tive in these regards. This, however, is 
not the rule. The requirement in this 
respect cannot be evaded by choosing a 
word or phrase which in its ordinary 
sense would be descriptive of the quali- 
ties, characteristics, or ingredients of an 
article, and sustain it as.a trademark by 
showing that as a matter of fact the word 
or phrase is deceptive in that the article 
is not of the quality or does not partake 
of the characteristics or ingredients 
which the mark indicates it does, for 
without passing upon the question as to 
the validity of the trademark on the 
ground of descriptiveness, such a trade- 
mark is held to be invalid on the ground 
of fraud.’ 


Word Descriptive in Foreign Language. 


Nor can the rule against acquiring 
trademark rights in descriptive words or 
phrases be evaded by adopting a word or 
phrase from a foreign language which is 
descriptive in such language of the article 
to which it is applied, for the rule is that 
if descriptive a word or phrase, although 
in a foreign tongue, cannot become a 
valid trademark.® In this regard, how- 


6H. W. Johns-Manville Co. v. American 
Steam Packing Co. 33 App. D. C. 224. 

7 Straus v. Notaseme Hosiery Co. 240 U. S. 
179, 60 L. ed. 590, 36 Sup. Ct. Rep. 288. 

8 Clinton E. Worden & Co. v. California Fig 
Syrup Co. 187 U. S. 516, 47 L. ed. 282, 23 Sup. 
Ct. Rep. 161. 

® Note in 32 L.R.A.(N.S.) 439; Buffalo Rub- 
ber Mfg. Co. v. Batavia Rubber Co. 90 Misc. 
418, 153 N. Y. Supp. 779. 

10 Raggett v. Findlater, L. R. 17 Eq. 29, 43 
L. J. Ch. N. S. 64, 29 L. T. N. S..448, 22 Week. 
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ever, it has been asserted that a foreign 
word or a word in a different language, 
not known to the people in general, may 
become a trademark, although it is de- 
scriptive of the article to which it is ap- 
plied.?° 


Generic Words. 


While generally it is only words or 
phrases which in their ordinary meaning 
or signification are descriptive of the ar- 
ticle which cannot be used as a technical 
trademark therefor, the rule, however, is 
not necessarily confined to such words, 
but it may also include words which in 
their ordinary meaning were originally 
purely arbitrary or fanciful. For ex- 
ample, if a word has been used to 
designate an article to such an extent 
as to have acquired in the public mind 
a secondary meaning indicating an ar- 
ticle of a particular character in gen- 
eral without reference to the manu- 
facturer of the article, that is, indic- 
ative of the article, and not the producer 
of it, it has become generic and is publici 
juris, and hence is not entitled to further 
protection as a trademark for the article 
of which it has in this manner become 
the name." Thus, where a patentee uses 
a word or phrase to designate a patented 
article, and during the life of the patent 
the article becomes known to the public 
by this name, upon the expiration of the 
patent, when it becomes lawful for others 
to manufacture the patented article, this 
word or phrase becomes publici juris and 
cannot be protected as a trademark for 
such article. It does not from this rule 
follow, however, that merely because the 
word or phrase has become generic, the 
original user’s rights therein are entirely 
lost, for, as hereafter pointed out, under 
the rule of unfair competition the pat- 
entee’s right in the word or in the good 


Rep. 53; Partlo v. Todd, 17 Can. S. C. 196; 
Rillett v. Carlier, 61 Barb. 435, 11 Abb. Pr. 
N. S. 186. But see note in 32 L.R.A.(N.S.) 
440 


11 Kentucky Distilleries & Warehouse Co. v. 
Old Lexington Club Distilling Co. 31 App. D. 
C. 223; Re Arbenz, L. R. 35 Ch. D. 248, 56 L. 
J. Ch. N. S. 524, 56 L. T. N. S. 252, 35 Week. 
Rép. 527; Lea v. Deakin, 11 Biss. 23, Fed. Cas. 
No 8,154; National Starch Mfg. Co. v. Munn’s 
Patent Maizena & Starch Co. [1894] A. C. 
275, 63 L. J. P. C. N. S. 112, 6 Reports, 462; 
Re Magnolia Metals Co’s Trade Mark [1897] 

















will acquired for his article which is in- 
dicated by the word will be protected to 
the extent of compelling subsequent users 
so to use the word as not to create in the 
public mind a belief that the article they 
are producing is that produced by the 
patentee. And it does not follow that 
merely because a word or phrase used to 
designate an article becomes associated 
in the public mind with the article of a 
particular manufacturer, or with its high 
quality or excellence, that trademark 
rights in the word are thereby lost, for 
this is the very purpose intended to be 
subserved and promoted by the adoption 
of a trademark. An apparent incon- 
sistency in the American decisions in this 
regard is the holding that where a word 
or phrase is adopted for the primary pur- 
pose of denoting quality, size, or shape 
of the article to which it is attached, if it 
becomes associated in the public mind 
with the quality of the article and is de- 
scriptive in these regards, rather than 


2 Ch. 371, 66 L. J. Ch. N. S. 598, 76 L. T. N. 
S. 672; Sternberg Mfg. Co. v. Miller, Du 
Brul & P. Mfg. Co. 88 C. C. A. 398, 161 Fed. 
318; Albers Bros. Milling Co. v. Acme Mills 
Co. 171 Fed. 989. 


Corwin v. Daly, 7 Bosw. 222; J. & P. Baltz 
Brewing Co. v. Kaiserbrauerei, B. & Co. 20 
Cc. C. A. 402, 39 U. S. App. 229, 74 Fed. 222; 
Bulte v. Igleheart Bros. 70 C. C. A. 76, 137 
Fed. 492. 


Ford v. Foster, L. R. 7 Ch. 611, 41 L. J. Ch. 
N. S. 682, 27 L. T. N. S. 219, 20 Week. Rep. 
818, holding that a word constituting a trade- 
mark may become publici juris by its use be- 
coming public and universal to designate the 
character of the article as distinguished from 
the particular article to which it was first ap- 
plied. 

12 Singer Mfg. Co. v. June Mfg. Co. 163 U. 
S. 169, 41 L. ed. 118, 16 Sup. Ct. Rep. 1002; 
Sternberg Mfg. Co. v. Miller, Du B. & P. 
Mfg. Co. 88 C. C. A. 398, 161 Fed. 318; Cen- 
taur Co. v. Link, 62 N. J. Eq. 147, 49 Atl. 
828; Cheavin v. Walker, L. R. 5 Ch. “—_ 850, 
46 L. J. Ch. N. S. 686, 37 L. T.N.S 300; 
Linoleum Mfg. Co. v. Nairn, L. R. 7 Ch. Div. 
834, 47 L. J. Ch. N. S. 430, 38 L. T. N. S. 448, 
26 Week. Rep. 463. 


But where a word does not in any sense de- 
scribe the patented article or the patentee, the 
latter, upon the expiration of the patent; does 
not lose his trademark rights therein. Nathan 
Mfg. Co. v. Edna Smelting & Ref. Co. 130 
App. Div. 512, 114 N. Y. Supp. 1033. 


18 Menendez v. Holt, 128 U. S. 514, 32 L. ed. 
526, 9 Sup. Ct. Rep. 143, holding that the fact 
that a fanciful word becomes indicative of 
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indicative of the maker or producer, it 
cannot be protected as a trademark.™* It 
requires refinement of reasoning to har- 
monize this holding with the general rules 
relative to trademarks already consid- 
ered, and also with the rule that where a 
word or phrase is not entitled to protec- 
tion as a technical trademark, if by long- 
continued use it has come to indicate the 
quality of the article it is used to desig- 
nate, it acquires a secondary meaning en- 
titling it to protection against use by com- 
petitors to designate a similar article.™ 
This latter rule has been applied as an ex- 
ception to the general law of trademarks, 
although seemingly it really involves the 
law of unfair competition. It may be 
reconciled and harmonized with the gen- 
eral rule that if a word or phrase becomes 
generic as indicating the article to which 
it is applied, trademark rights therein are 
lost, if this general rule is restricted to 
cases where the original user of the word 
or phrase did not intend to use it for a 





quality does not preclude its protection from 
use by others. 

President Suspender Co. v. Macwilliam, 151 
C. C. A. 235, 238 Fed. 159. 

Burton v. Stratton, 12 Fed. 696, holding that 
if the primary object of a trademark is to in- 
dicate the origin or ownership, the mere fact 
that the article has obtained such a wide sale 
that the mark has also become indicative of 
quality is not of itself sufficient to preclude 
its protection as a trademark. 

Re American Circular Loom Co. 28 App. D. 
C. 450, holding that the fact that a trademark 
comes to indicate the quality of the article 
does not destroy trademark rights therein. 

18 Selchow v. Baker, 93 N. Y. 59, 45 Am. 
Rep. 169, upholding the right to protect a 
word originally fanciful and arbitrary not- 
withstanding it has become so generally known 
that it has been adopted by the public as the 
ordinary appellation of the article. 

14Lawrence Mfg. Co. v. Tennessee Mfg. 
o 138 U. S. 537, 34 L. ed. 997, 11 Sup. Ct. 

es Amoskeag Mfg. Co. v. Trainer, 101 
hy *S. 25 L. ed. 993; Vacuum Oil Co. v. 
Chants Ref Co. 56 C. C. A. 90, 120 Fed. 254; 
Albany Perforated Wrapping-Paper Co. v. 
John Hoberg Co. 102 Fed. 157; Dennison Mfg. 
Co. v. Thomas Mfg. Co. 94 Fed. 651; Le- 
clanche Battery Co. v. Western Electric Co. 
23 Fed. 276; Hostetter v. Fries, 21 Blatchf. 
339, 17 Fed. 620; Stokes v. Landgraff, 17 Barb. 
4 Amoskeag Mfg. Co. v. Spear, 2 Sandf. 


99. 

15 Diamond Crystal Salt Co. v. Worcester 
Salt Co. 137 C. C. A. 16, 221 Fed. 66, holding 
that a word may be protected as a trademark 
even though it is descriptive, if it is shown to 
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technical trademark, but did intend to 
use it for the purpose of indicating the 
quality of the article or its size or shape, 
or as an aid in carrying out the business 
of the manufacture and sale of the arti- 
cle, or to cases where the original user 
permitted or made no objection to com- 
petitors making a similar use of the word 
or phrase. In either of these classes of 
cases it is clear either that trademark 
rights in the word or phrase were never 
acquired or have been lost. And it is 
worthy of note in this regard that the 
majority of the cases in which this gen- 
eral rule has been asserted in fact were 
cases of these classes. 


Combination of Descriptive with Non- 
descriptive Words. 


An ingenious method of avoiding in 
part the rule denying the right to make 
descriptive words or phrases the subject 
of a trademark is to combine descriptive 
words or portions thereof with nonde- 
scriptive words or portions thereof, mak- 
ing a combination suggestive of the qual- 
ity, characteristics, or ingredients of the 
article, but not as a rule primarily de- 
scriptive thereof. It has been held that 
such a combination as a whole may be- 
come the subject-matter of a trademark."® 
A drawback to the use of such a combi- 
nation, however, is the holding that, while 
the use by a competitor of a similar com- 
bination or one simulating it as a whole 
will be held to be an infringement and 


have obtained a secondary meaning indicating 
the origin of the article. 

American Lead Pencil Co. v. L. Gottlieb & 
Sons, 181 Fed. 178. Descriptive term will be 
protected where it has acquired a secondary 
meaning. 

Wells & R. Co. v. Siegel, C. & Co. 106 Fed. 
77, holding that a word originally descriptive 
may acquire a secondary meaning indicative 
of the origin of the article, and be entitled to 
protection as a trademark. 

Volger v. Force, 63 App. Div. 122, 71 N. Y. 
Supp. 209. Word will be protected where it 
has been used so long as to become secondary 
as indicating the product of the user. 

Re National Candy Co. 35 App. D. C. 351, 
holding that the fact that a word is descrip- 
tive of the characteristics or quality of one ar- 
ticle does not preclude its use to designate a 
different kind of article. 

16S. R. Feil Co. v. Robbins Co. 136 C. C. A. 
258, 220 Fed. 650. 


Case and Comment 


restrained, the mere use of the descrip- 
tive words will not be held to be an in- 
fringement.”” 


Unfair Competition. 


The inability of the courts to protect 
descriptive words or phrases as technical 
trademarks has led to the adoption and 
development of laws or rules generally 
referred to as unfair competition. The 
purpose of the law of unfair competition 
is to use the power of equity to protect 
the good will acquired by the producer of 
an article which he has designated by 
some word or phrase which cannot be 
protected against infringement as a tech- 
nical trademark. While in a way the law 
of unfair competition supplements the 
law of trademarks, it does not invalidate 
the requirement that descriptive words or 
phrases cannot become the subject of a 
valid trademark, nor does the application 
of the law of unfair competition take 
from the public any right to the use of a 
word or phrase it theretofore possessed. 
The law of unfair competition can only 
be invoked to prevent a fraud being per- 
petrated upon the public where a person 
has used a descriptive word or phrase to 
designate an article to such an extent that 
such word or phrase has acquired a sec- 
ondary significance in the public mind as 
indicating this particular article or indi- 
cating the original user of the word or 
phrase as the producer thereof.4* Where 
it appears that a word or phrase has thus 
acquired a secondary meaning in the pub- 


Bonnie & Co. v. Bonnie Bros. 160 Ky. 487, 
169 S. W. 871. Descriptive word in combina- 
tion with nondescriptive may become valid 
trademark. 

Frost v. Rindskopf, 42 Fed. 408, holding that 
the term “Warren Hose Supporter,” where 
used in connection with a cut of a hose sup- 
porter connected with a stocking, is more than 
merely descriptive, and is essentially arbitrary. 

17S. R. Feil Co. v. Robbins Co. supra. 

18 Standard Ideal Co. v. Standard Sanita 
Mfg. Co. [1911] A. C. 78, 80 L. J. P. C. N. S. 
87, 103 L. T. N. S. 440, 27 Times L. R. 63, 27 
Rep. Pat. Cas. 789; Kellogg Toasted Corn 
Flake Co. v. Quaker Oats Co. 149 C. C. A. 77, 
235 Fed. 657; Duplex Metals Co. v. Standard 
Underground Cable Co. 220 Fed. 989; Taylor 
Provision Co. v. Gobel, 180 Fed. 938; Hommel 
v. Gebriider Bauer & Co. 21 Times L. R. 80, 
22 Rep. Pat. Cas. 43; Fels v. Hedley & Co. 20 
Times L. R. 69; Weingarten Bros. v. Chas. 
Bayer & Co. 19 Times L. R. 604, 89 L. T. N. 
S. 56, 20 Rep. Pat. Cas. 649. 



















































lic mind, and that a competitor is fraud- 
ulently using it for the purpose of palm- 
ing off his goods on the public.as and for 
the goods of the original user of the word 
or phrase, equity will intervene to the ex- 
tent of requiring such subsequent user to 
use the word or phrase in a way that will 
identify it with his product and indicate 
to the public that it is not the product of 
the original user. In this regard it is 
to be noted that a word may be at the 
same time both descriptive and distinc- 
tive. The fact that it retains its prima 
facie descriptive signification increases 
the difficulty of proving that it is distinc- 
tive of the goods of a particular manu- 
facturer, and generally where the word 
is prima facie the name of or descriptive 
of an article, evidence that it is also gen- 
erally associated with the name of a par- 
ticular manufacturer is not conclusive 
that it has become secondary or distinc- 
tive to the extent that it cannot be used 
by others without the risk of deception.” 

Equity will not interfere to protect a 
descriptive word or phrase from use by 
a rival where ordinary attention by the 
public will enable it to discriminate be- 
tween the articles.24, Hence, even where 
a descriptive word used to designate an 
article has acquired a secondary meaning 
indicating the origin of the article, it will 
not be protected against use by others on 


19 Coats v. Merrick Thread Co. 149 U. S. 
562, 37 L. ed. 847, 13 Sup. Ct. Rep. 966, affirm- 
ing 36 Fed. 324, 1 L.R.A. 616; Reddaway v. 
Banham [1896] A. C. 199, 65 L. J. Q. B. N. 
S. 381, 74 L. T. N. S. 289, 44 Week. Rep. 638, 
25 Eng. Rul. Cas. 193; Prest-O-Lite Co. v. 
Ray, 220 N. Y. 522, 116 N. E. 350; Rubber & 
Celluloid Harness Trimming Co. v. F. W. De- 
voe & C. T. Reynolds Co. 233 Fed. 150; Cha- 
pin-Sacks Mfg. Co. v. Hendler Creamery Co. 
231 Fed. 550; Van Zile v. Norub Mfg. Co. 228 
Fed. 829; Buffalo Specialty Co. v. Van Cleef, 
142 C. C. A. 87, 227 Fed. 391; Aluminum Cook- 
ing Utensil Co. v. National Aluminum 
Works, 226 Fed. 815; Pennsylvania Rubber 
Co. v. Dreadnaught Tire & Rubber Co. 225 
Fed. 138; Standard Paint Co. v. Rubberoid 
Roofing Co. 140 C. C. A. 235, 224 Fed. 695; 
United Lace & Braid Mfg. Co. v. Barthels 
Mig. Co. 221 Fed. 456. 

. Provident Chemical Works v. Canada 
Chemical Mfg. Co. 2 Ont. L. Rep. 182. 

21 Burberrys v. J. C. Cording & Co. 100 L. 
T. N. S. 985, 25 Times L. R. 576, 26 Rep. Pat. 
Cas. 693. 

22Standard Paint Co. v. Trinidad Asphalt 
Mfg. Co. 220 U. S. 446, 55 L. ed. 536, 31 Sup. 
Ct. Rep. 456; Sears, R. & Co. v. Elliott Var- 
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the ground of unfair competition, unless 
it also appears that the use complained 
of is in a manner calculated to deceive 
persons‘as to the origin of the goods, and 
to palm off the goods of a competitor as 
and for those of the original user. For 
example, where a competitor clearly con- 
nects his name with his product, the mere 
use of the same descriptive term does not 
show unfair competition. Nor does it 
constitute unfair competition for a com- 
petitor not only to use the same descrip- 
tive term, but also to pack the goods in 
boxes resembling those of the original 
user, where such boxes are the most con- 
venient and appropriate size for this pur- 
pose, if he in other ways distinguishes 
them.24 And mere simulation, due to the 
character of the material or the charac- 
teristics of the article, does not show un- 
fair competition, although used in con- 
nection with the same descriptive term.* 
The general test is that the use by a rival 
must be such as to indicate an intention 
to mislead the public as to the origin of 
the article, or unfair competition is not 
established.”® 

The foregoing general statement of the 
extent and limitations of the law of un- 
fair competition suggests the following 
differences between this law and the law 
of trademarks: 
1. In order that a word or phrase be 


nish Co. 146 C. C. A. 546, 232 Fed. 588; New 
York Asbestos Mfg. Co. v. Ambler Asbestos 
Air-Cell Covering Co. 99 Fed. 85; Ball v. Sie- 
gel, 116 Ill. 137, 56 Am. Rep. 767, 4 N. E. 667; 
Smith v. Library Tea Co. 178 Mich. 43, 144 
N. W. 489; McGrew Coal Co. v. Menefee, 162 
Mo. App. 209, 144 S. W. 869; Dominion Flour 
Mills Co. v. Morris, 25 Ont. L. Rep. 561, 2 D. 
L. R. 830, 3 Ont. Week. N. 729, 21 Ont. Week. 
Rep. 540; Horlick’s Malted Milk Co. v. Sum- 
merskill, 32 Times L. R. 83, 61 Sol. Jo. 114. 

23 Rice-Stix Dry Goods Co. v. J. A. Scriven 
Co. 91 C. C. A. 475, 165 Fed. 639. 

24S. R. Feil Co. v. John E. Robbins Co. 136 
C. C. A. 258, 220 Fed. 650; Rice-Stix D 
Goods Co. v. J. A. Scriven Co. 91 C. C. A. 475, 
165 Fed. 639; William Wrigley, Jr. Co. v. 
Grove Co. 161 Fed. &85. 

25 J. A. Scriven Co. v. Morris, 154 Fed. 914, 
affirmed in 85 C. C. A. 571, 158 Fed. 1020; 
Marvel Co. v. Pearl, 66 C. C. A. 226, 133 Fed. 
160; Fuller v. Huff, 43 C. C. A. 453, 104 Fed. 
141, 51 L.R.A. 332; American Washboard Co. 
v. Saginaw Mfg. Co. 43 C. C. A. 233, 103 Fed. 
281, 50 L.R.A. 609. 

26 Mississippi Wire Glass Co. v. Continuous 
Glass Press Co. 79 N. J. Eq. 277, 81 Atl. 374. 
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entitled to protection under the law of 
unfair competition, it must have acquired 
a secondary signification indicating the 
quality of the article to which it is ap- 
plied, or associating the article in the pub- 
lic mind with the producer. 

2. The use of the same word or phrase 
by a competitor must be such as to in- 
dicate an intention or design, or at least 
the likelihood, that thereby the product 
of the latter will or may be palmed off 
on the public as and for the product of 
the original user of the word or phrase. 

3. While in trademark cases infringe- 
ment is absolutely prohibited, in unfair 
competition cases relief will not be grant- 
ed to the extent of taking from the pub- 


27 Cocks v. Chandler, L. R. 11 Eq. 446, 40 
Le 3. ta WN: OS. 575, 26:4: T. N.S SS, 
Week. Rep. 593. 

28 Zittlosen Mfg. Co. v. Boss, 135 C. C. A. 
551, 219 Fed. 887. 
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lic the right to make the ordinary use of 
such descriptive word or phrase. An ap- 
parent exception to this rule is the hold- 
ing that a subsequent user cannot use, in 
connection with the word or phrase, 
language indicating that the article pro- 
duced by them is the original article. The 
contention has been made that the words 
“the original” are purely descriptive and 
therefore anyone may make use of them, 
but the court has absolutely prohibited 
the use of these words or phrases 
quent user,” and it has also prohibited 
the use of descriptive words or phrases 
in catalogues or other advertising unless 
the user clearly connects such words or 
phrases with his own name as the pro- 
ducer of the article. 


UEC bpaks 


The Absent Ones 


Sometimes when in the court room 
With the lawyers standing round, 
I think of other lawyer friends 
A-sleeping in the ground. 

And when I hear the arguments 
The living ones rehearse 

My mind goes back to when I once 
Was listening to theirs. 


And then I think: “Oh, what’s the use 
Of all our striving here? 

It matters not how much we strive, 
We soon shall disappear ; 

And other lawyers then shall say, 
As others have before, 

‘Some pleasant fellows practised here 
Who practise here no more.’ ” 


And then I have a greeting 
For the fellows at my side; 
They seem a little nearer 
Since my brother lawyers died. 
Walking in the corridor 

I shed a silent tear, 
A-thinking of the absent ones 
Who'll nevermore be here. 


Way down in every human heart 
A spark of kindness glows, 

And deep in every human soul 
The flowers of love repose; 
And every lawyer’s gentle moods 
Compel him oft to say 

He sadly thinks of lawyer friends 
Who’ve gone the silent way. 


U'b-Stettn- 











Accounting System for Law 
Offices 





BY HARTFORD BEAUMONT 


}SUBJOIN a description of 
an accounting system 
which I have found effec- 
tive in my law office. The 
primary record is my form 
R, which is printed on a 
sheet the size of legal- 
cap paper, 8”x13”, and is 
arranged on its face as 
shown by the cut on the 
following page. 

I cane always before me on my desk a 
pad of these forms duly dated for some 
months ahead, with that for the current 
date on top. 

In the space at the top of the form I 
jot down such general matters as are 
to be taken care of as opportunity per- 
mits; such as “Last day to appeal A vs. 
B;” “Take execution in C vs. D;” “Move 
for default in E vs. F;” “Write Jones ;” 
“Taxes on due,” etc., etc. 

The extreme left-hand column gives 
the hours of the day which, with the 
horizontal ruling, divide the day into 
fifteen-minute intervals, with a space at 
the bottom to cover work done at noon 
or after usual hours. 

In the first column from the left I 
note down, from time to time, all engage- 
ments as made, whether for the trial of 
cases, visitors expected, errands to do, 
etc., etc. Some matters can be thus in- 
serted weeks in advance, and as each day 
approaches nearer and nearer this col- 
umn is more and more completely filled. 
Having it always before me, I can plan 
my use of time with some assurance that 
those plans can be carried out. 

In the next column, marked “actual’’ 
I put down concise notes as to the things 
I do, give names of callers, places where 
I go on business, and for whom, etc. If 
the actuality conforms to the plan I mere- 
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ly put here “o. x.” and draw vertical lines 
to indicate time consumed. In writing 
in this column I try to put in enough to 
serve to refresh memory only, and, if 
necessary, disregard the next vertical 
rule, writing clear to edge of paper. I 
have found here the chief use for this 
form, for without it I was all too often 
putting in time for clients without charg- 
ing for it, or if any question later arose 
as to time spent on a matter I had noth- 
ing to refresh my memory as to it. 

In the right-hand column, I note al- 
ways, among other items, charges to be 
made against clients. This is easy be- 
cause the prior column reminds me to 
make such charges. I also use the col- 
umn for any bookkeeping remarks not 
covered by the form on the reverse, so 
that this column becomes the key to the 
financial records. 

On the back of this form, and hence 
out of sight but readily accessible, the 
packet of dated forms being held by clips 
at the top, is another form, a copy of 
which is shown on p. 722. 

This form speaks for itself. It cov- 
ers all financial matters not given by the 
right-hand column on the face of the 
sheet. I make my notes here in my own 
unbookkeeperish way, but full and de- 
tailed enough so that a clerk can make 
the technically correct entries in the per- 
manent books, including a loose leaf, or 
rather card, ledger. 

At the end of each day I go over my 
form for that day, fill in anything for- 
gotten till then, and plan the next day’s 
time at least; perhaps I can lay out more 
or less definitely my use of time for sev- 
eral days in advance. 

I use a loose-leaf docket, each page 
an unprinted ruled sheet on which I ab- 
stract from “Form R” the various steps 
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taken in each case in the office, each item, 
of course, being dated in the usual way. 

This done, “Form R” goes to the book- 
keeper, who takes off all the information 
on it for him, checks it, and files it away 
in chronological order. 

The loose-leaf docket pages are at- 
tached to the under side of pad of “Form 


Miscellaneous 


R” and are kept in alphabetical order 
by names of my clients, regardless of 
title of case or whether my client is plain- 
tiff or defendant. As soon as a case is 
finished, the page devoted to it is taken 
out of the alphabetical list and filed with 
the other papers of that case in its proper 
folder. 
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My bookkeeper keeps the usual books 
of account, but I preserve a control over 
finances by myself keeping a little book 
in which I note day by day the total col- 
lected from all sources, and the total de- 
posited in the bank (for it is my rule to 
pass every cent handled, through the 
bank), and the number of the deposit 
slip. I also keep in the same book the 
total charged day by day as petty cash 
and the total drawn by check to reim- 
burse petty cash. Naturally I alone draw 
checks and make deposits, but the clerks 
are authorized to receipt for money. I 
keep a record of such receipts by means 
of retained duplicates of all receipts is- 
sued, using a form as follows: 


ARTFORD BEAUMONT 
LAWYER 
43 Escolta 


a 8 
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the sum of 


on account of... 
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The receipts are numbered, and the 
carbon copies, after entry on the top of 
the reverse page of “Form R,” are turned 
in with the daily report (Form R) to 
the bookkeeper and filed numerically. If 
a number is missing he calls attention to 
it, and we investigate. 

So far as my experience goes, the above 
system is about as simple as can be, and 
may be used in any but the largest offices. 
It is the result of a natural evolution, and 
in its growth was largely influenced by 
the following necessary or desirable con- 
siderations : 

(1) For a lawyer to employ his time 
to the best advantage, its disposition must 
be carefully planned in advance. 
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(2) To insure that charges be made 
for all services rendered in cases where 
there is no contract covering compensa- 
tion, such services must be noted down 
at once as performed, or they will be 
forever forgotten. 

(3) In case of doubt as to amount of 
time devoted to the interests of a client, 
it is always desirable, and may be im- 
portant, to be able to refer back to some 
contemporaneous record thereof. 

(4) Financial notes must be made 
promptly if they are not to be forgotten, 
with corresponding loss to the forgetter. 

(5) A first-hand untechnical explana- 
tion of the basis for bookkeeping entries 


N° 2100 


Manila, 


Becrived from... 


is always desirable and may prevent dis- 
putes. 

(6) It is desirable, but not necessary, 
to keep a docket for each live case. A 
card tickler will do, but is not as con- 
venient for future reference back as is 
the old-fashioned docket. 

(7) A loose-leaf docket is better than 
a bound book, because dead matter can 
be pruned out and every live case can 
be kept constantly on hand for immediate 
reference. 
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Some Advanced Probate Legislation 


BY HON. WILLIAM C. DUNBAR 
of the Boise (Idaho) Bar 


LL persons who have 
had to do with the 
settlement of estates 
know of the expense, 
delay, and annoyance 
incidental to probate 
proceedings. These 
seem especially bur- 
densome when the 
estate is small, or in such a condition 
that its proper distribution should be a 
simple matter. The probate laws in the 
different states have remained very much 
the same for many years, and there is 
apparently a conviction in the minds of 
a large number of lawyers that little 
improvement can be made along the line 
of probate legislation. This feeling was 
expressed recently in a letter received 
from the attorney general of an eastern 
state who said, “There are no short 
cuts in probate.” Nevertheless, excel- 
lent laws have been passed in a number 
of states having for their object the sav- 
ing of time, money, and trouble for in- 
terested parties by the simplification, 
shortening, and, in certain cases, elimi- 
nation of probate proceedings. By con- 
sidering some of these laws we shall be 
assisted in discovering how greater prog- 
ress may be made in the future, always 
remembering that the discarding of use- 
less formalities, however small, will in 
the aggregate result in a great saving. 
In this way we shall also be able to ap- 
ply more and more business principles 
to the process of settling estates, which 
is essentially a business undertaking con- 
ducted under the supervision of the 
court. 

There has been an increasing tendency 
on the part of the legislatures to treat 
small estates as in a class by themselves, 
and to provide for their summary ad- 
ministration. Steps have even been tak- 
en to permit heirs or creditors to collect 
limited amounts of money due to the 
deceased without the necessity of any 
court proceeding whatever. 


publish end declare 
{= to he my fast will | 


and testament. 
ats ce 
g «tay executor 


In 1907, a California statute (Stat. 
1907, chap. 264) was passed, permitting 
a surviving husband or wife, or, if 
neither was living, the children, without 
procuring letters, to collect from any 
bank any sum not exceeding $500 which 
deceased had left on deposit, by deliver- 
ing to the bank an affidavit setting forth 
the facts. Later an amendment to this 
statute (Cal. Stat. 1915, chap 363) 
enlarged the classes of heirs to whom the 
money might be paid, and increased the 
maximum which could thus be received 
to $1,000. The last session of the Ari- 
zona legislature enacted a law (Laws of 
Ariz. 1917, chap. 22) authorizing a sur- 
viving husband or wife, without procur- 
ing letters of administration, to collect 
from any corporation, copartnership, as- 
sociation, or individual any money owing 
deceased for wages, not exceeding $300, 
upon receipt of the affidavit provided for 
in the statute. A similar provision was 
recently made in ‘Connecticut (Pub. Acts 
1917, chap. 248) by which bank deposits 
or fraternal benefit insurance not exceed- 
ing $300 may be paid to the surviving 
husband, wife, or next of kin where no 
will has been presented to the probate 
court, or no administration granted with- 
in thirty days after decedent’s death. 
The undertaker or physician of the last 
illness may also be paid on presentation 
of an affidavit that such undertaker or 
physician has a lawful preferred claim. 
However, the bank, order, or society 
may require proof as to the parties in 
interest, the filing of proper waivers, 
and the execution of a bond of indem- 
nity; and the person to whom payment 
has been made is liable for the amount 
received to decedent’s executor or ad- 
ministrator thereafter appointed. 

Where the property of deceased is ex- 
empt from execution, there would seem 
to be no reason for delay because of the 
existence of creditors, and we find stat- 
utes permitting the immediate distribu- 
tion of such estates. For instance, a 
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Nebraska statute (Rev. Stat. 1913, chap. 
17, § 92) provides that where a verified 
petition is filed showing that decedent 
died intestate leaving real estate which 
is wholly exempt from attachment or 
execution, an order may be made fixing 
a time for hearing and for the publica- 
tion of the order. If the court finds 
that the facts required by the law exist, 
it makes an order that the regular ad- 
ministration of the estate be dispensed 
with, and makes a final decree naming 
the sole heirs at law, which decree is 
conclusive upon all persons interested in 
the estate. A recent Minnesota law 
(Sess. Laws 1916-17, chap. 289) makes 
it possible, where real or personal prop- 
erty is left and all the assets are exempt 
from the payment of debts and do not 
exceed $650 in value, to have the will 
admitted to probate or letters of admin- 
istration issued and the estate closed 
forthwith. 

There is a rather unique statute in 
South Dakota (Comp. Laws 1913, Pro- 
bate Code, §§ 162-166) which makes it 
the duty of the court, whenever a peti- 
tion and affidavit are presented setting 
forth that an estate is composed wholly 
of personal property, not over $500 in 
value, to cause a notice of the hearing to 
be given, and, if these facts appear 
thereon, to order the regular adminis- 
tration to be dispensed with. It then 
becomes the duty of the judge to take 
charge of the estate personally or 
through some person whom he may ap- 
point. The burial or other expenses are 
paid, and any residue is set apart for the 
widow and minor children without any 
of the formalities of the Probate Code. 
The entire responsibility is placed upon 
the judge personally, not only for his 
own actions, but for those of the person 
through whom he may take charge of 
the property (Smith v. Terry Peak Min- 
ers’ Union, 16 S. D. 631, 94 N. W. 694). 

In a number of states where the in- 
ventory shows that the whole estate does 
not exceed in value $1,500, and there is 
a widow or minor children, the court 
may assign the whole property to the 
widow or minor children after the pay- 
ment of the expenses of the last illness, 
funeral charges, and expenses of admin- 
istration, and there must be no further 
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proceedings in the administration (Cal. 
Stat. 1917, chap. 135; Idaho Rev. Codes, 
vol. 2, § 5445; Ariz. Rev. Stat. 1913, Civ. 
Code, § 870; S. D. Comp. Laws, 1913, 
Probate Code, § 160). A summary ad- 
ministration of estates less than $200 in 
value is permitted in Montana (Laws 
1909, chap. 134), and in Nevada this is 
possible where the estate is valued at less 
than $2,000 (Nev. Rev. Laws, 1912, §§ 
6127-8). In Wyoming, where the 
amount involved is $500 or less, the prop- 
erty may be handled through the clerk of 
the court (Comp. Stat. 1910, § 5473). 
The fact that creditors must be paid 
is the fundamental necessity for the pro- 
bate of estates. If all the creditors could 
be known with certainty, it would ordi- 
narily be possible to close the estate with 
little delay. As this cannot be done, 
however, it is the policy of the law to 
give all persons who have claims against 
the estate a reasonable time in which to 
present them for allowance. What is 
considered the proper length of time va- 
ries greatly in the different states. The 
tendency in recent years has been to 
shorten this period and thus permit the 
closing of estates sooner than was for- 
merly possible. In Missouri, for ex- 
ample, in 1911, the time for the presen- 
tation of claims was reduced from two 
years to one (Laws 1911, pp. 80, 81), 
and in 1915 the Colorado statute, per- 
mitting creditors to file claims within one 
year after the granting of letters, was 
amended so as to reduce the time to six 
months (Sess. Laws 1915, chap. 173, 
§ 12). During the present year the 
states of Utah and Idaho have also 
amended their laws in this respect. In 
the former state, the statute now pro- 
vides that the notice to creditors, unless 
otherwise ordered by the court, must be 
four months (instead of ten as former- 
ly) after its first publication, where the 
estate exceeds in value $10,000, and two 
months (instead of four as formerly) 
when it does not (Laws 1917, chap. 16). 
In Idaho, by the terms of the new law 
(Sess. Laws 1917, chap. 113), the time 
expressed in the notice must be ten 
months after its first publication when 
the estate exceeds in value the sum of 
$5,000 (instead of $1,500 as formerly), 
and four months where it does not. 
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While some creditors may be barred from 
receiving payment of their claims because 
greater diligence is required on their part 
in promptly presenting them, it is prob- 
able that greater justice will be done in 
the long run, considering the rights of 
all the parties, by insisting that estates 
be closed with greater expedition. 

In this connection it may be said that 
the size of the bonds, and the circum- 
stances in which they are required from 
executors and administrators, have been 
receiving serious attention from those 
interested in improving our probate 
laws. Here, again, a reduction means a 
decrease in the cost of administration. 

The committee authorized by an act 
of the New York legislature of 1912 to 
report upon a revision of the surrogate 
law, desiring to eliminate unnecessary 
expense and useless formality, recom- 
mended that § 2664 of the Code of Civil 
Procedure, which provides that an ad- 
ministrator shall be required to give a 
bond in a penalty fixed by the surrogate 
not less than twice the value of the per- 
sonal property and of the probable 
amount to be recovered by reason of any 
right of action, be changed so that the 
bond required shall not be more than 
the value of said property. The com- 
mittee report that, because of payments 
of expenses and debts at once, “it would 
seem that a bond in the value of the 
property would be sufficient, and would 
save estates much money.” They also 
recommend the insertion in this section 
of a clause providing that, where the 
person or persons about to be appointed 
is or are entitled to the whole estate, the 
surrogate may dispense with a bond or 
fix the penalty at such sum as will ade- 
quately protect the rights of all creditors. 
As the committee explain, this gives dis- 
cretion to reduce or dispense with the 
bond in many cases where it is of no 
benefit. See Revision of the Surrogate 
Law, as suggested by the Committee on 
Revision of the New York State Asso- 
ciation of Surrogates 1913. 

Where there is a will, it is necessary 
that it should be proved and admitted 
to probate, but it does not follow that 
thereafter all the usual formalities of 
probate procedure will have to be gone 
through with. On the contrary, the leg- 
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islatures are vesting power in testators 
to make unnecessary much of the cus- 
tomary court proceedings by the insertion 
of the proper wording in their wills. A 
Texas law provides as follows: 


Any person capable of making a will may 
so provide in his will that no other action 
shall be had in the county court in relation 
to the settlement of his estate than the pro- 
bating and recording of his will, and the 
return of an inventory, appraisement and 
lists of claims of his estate. (Tex. Civ. 
Stat. 1914, art. 3362.) 


Where such provision is made, the ex- 
ecutors named, who are free to act inde- 
pendently of the court, are known as 
“independent executors.” That this 
statute is of real value in simplifying 
the probate of estates is clearly shown 
by an opinion regarding its merits re- 
cently expressed in a letter by the at- 
torney general of the state, in which he 
says: 

I wish to commend this statute. There are 
few wills written by attorneys who do not 
advise the creation of independent executors 
under the provisions of this statute. It af- 
fords an expeditious and relatively inexpen- 
sive administration. 

In Washington there is a similar stat- 
ute (Laws 1917, chap. 156, §§ 92, 93) 
whereby it is enacted that a testator 
may provide in his will that his es- 
tate may be settled as provided in his 
will, and without the intervention of any 
court. In such cases, where the estate 
is fully solvent, it is only necessary to 
admit the will to probate, file an inven- 
tory, and give notice to creditors and to 
the state board or person having charge 
of the collection of the inheritance tax. 
After the probate of any such will and 
the filing of the inventory, in such cases, 
such estates may be managed and set- 
tled without the intervention of the 
court; and the executors have power to 
mortgage, lease, sell, and convey real and 
personal property of the testator without 
an order of the court for that purpose, 
and without notice, approval, or confir- 
mation. Such wills are commonly 
known as “nonintervention wills.” There 
is also an Arizona law having very much 
the same effect (Rev. Stat. 1913, § 
1061). 

The common-law rule was that the 
personal property of the deceased vested 
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in the executor or administrator, while 
the real estate descended immediately to 
the heirs or devisees (Schouler, Wills, 
Executors & Administrators, 5th ed. 
§ 1189). As the title to choses in ac- 
tion was in the executor or administrator, 
he was the person legally entitled to sue 
for a debt or release an obligation given 
to decedent, and administration was nec- 
essary to have title to the personal prop- 
erty transferred to the beneficiaries. In 
a number of jurisdictions this common- 
law rule, that personalty vests in the 
executor or administrator, has been 
changed by statute; and title to all prop- 
erty, real and personal, vests directly in 
the heirs or devisees, subject, however, 
to the right of the executor or adminis- 
trator to have possession of the property 
for the purposes of administration (Tex. 
Civ. Stat. 1914, vol. 2, art. 3233; Kerr’s 
Cal. Civ. Code, § 1384; Idaho Rev. 
Codes, vol. 2, § 5701; S. D. Comp. Laws, 
1913, vol. 2, § 1093). Such statutes 
should make the way easier from a legal 
standpoint, for all the heirs of a dece- 
dent, if of full age, to pay the debts, if 
any, and distribute the residue of the 
property among themselves without any 
We may 


probate proceedings whatever. 
illustrate the different views on this sub- 
ject by contrasting the law stated in the 


case of Re Strong, 119 Cal. 663, 51 Pac. 
1078, with provisions found in the stat- 


utes of other states. In the case re- 
ferred to the decedent had died in another 
state without any debts, and leaving 
no property except land in California. 
The heirs agreed that no administration 
should be had, and one of their number 
purchased the title to the whole of the 
property and took possession. Never- 
theless, the public administrator, upon 
his allegation of the jurisdictional fact 
that the heirs were unknown, secured 
letters of administration, and one of the 
heirs sought to have this appointment 
set aside on the ground that, for more 
than four years prior to the appointment, 
she was in actual possession of the prop- 
erty belonging to the estate; but it was 
held this could not be done in this col- 
lateral proceeding, and the court said: 


Whatever the law may be in other juris- 
dictions, there is nothing in our probate law 
which would either expressly or by implica- 
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tion exempt the property of this estate from 
the requirement of administration. The 
whole subject-matter of dealing with the es- 
tates of deceased persons is one of statutory 
regulation, and the policy and intent of our 
statute very clearly contemplates that proper- 
ty of decedents left undisposed of at death 

shall, for the purpose of ascertaining 
and protecting the rights of creditors and 
heirs, and properly transmitting the title of 
record, be subjected to the process of admin- 
istration. 


In Illinois, on the other hand, since 
1872, there has been a statute (Hurd’s 
Rev. Stat. 1908, § 18) which provides 
that when the heirs are residents of the 
state, and the estate is solvent and with- 
out minor heirs, and it is desired by the 
parties in interest to settle the estate 
without administration, the act relating 
to the administration of estates shall not 
apply. In Texas a clear-cut statute 
(Tex. Civ. Stat. 1914, vol. 2, art. 3280) 
denies the right to have an estate admin- 
istered unless some necessity exists for 
this being done. The language used is 
as follows: 

No administration upon an estate shall be 
granted, unless it is made to appear to the 
satisfaction of the court that there exists a 


necessity therefor, such necessity to be deter- 
mined by the court hearing the application. 


It was held in the case of Gwinn v, 
Melvin, 9 Idaho, 202, 108 Am. St. Rep. 
119, 72 Pac. 961, 2 Ann. Cas. 770, that 
a proceeding for the appointment of an 
administrator was an “action” within 
the meaning of a Statute of Limitations 
providing that “an action for relief not 
hereinbefore provided for must be com- 
menced within four years after the cause 
of action shall have accrued,” and that 
therefore a proceeding to have an ad- 
ministrator appointed would be barred if 
not commenced within four years of the’ 
death of decedent. In other states, stat- 
utes expressly provide that an adminis- 
trator or executor cannot be appointed 
after a certain length of time has elapsed. 
In Texas, the time fixed is four years 
(Tex. Civ. Stat. 1914, vol. 2, §§ 3247-8). 

There is an Indiana law (Acts 1905, 
chap. 36) which is modern and eco- 
nomical. It provides that anyone inter- 
ested in any real property in the state, 
liable for the debts of any decedent, and 
desirous of protecting the sanie from sale 
to make assets for the payment of such 
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debts, may file a petition in the court 
authorized to issue letters of adminis- 
tration, setting forth the facts. The 
court then fixes a time for hearing, not 
less than thirty days distant, and notice 
of same is given by publication. At the 
time appointed if letters of administra- 
tion have not been issued and the court is 
satisfied the allegations of the petition 
are true, it so finds, and enters a decree 
that, if no letters are issued for twelve 
months from date, all claims, with the 
exceptions specified, shall be barred. If 
letters are not issued for twelve months 


Examination 


Of all the circuses abroad 
There’s not a one, I know, 
Like cross-examining experts ; 

It is a holy show. 


They tell of cables, poles, and wires, 
And tinfoil on a screw; 

Define depreciation 
On all things, old and new. 


About a single nut or bolt 
An hour or more is spent, 
To find its state of rust or wear, 
Or if the thing was bent; 


What theory or plan was used 
To test a plane of glass 

Found in a million dollar plant, 
And what its grade or class. 


A thimbleful of axle grease 
Will take a day or two 

To find out whether it’s the best, 
And if the can is new. 
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after this decree, all claims, with excep- 
tions referred to, are barred, and no 
letters of administration shall thereafter 
be issued. 

This statute indicates, as does the oth- 
er legislation cited, that there has been 
an awakening to the fact that progress 
can and must be made in the methods 
and procedure employed in settling the 
estates of deceased persons. 


Linniin 


of Experts 


The overheads—God save the mark !— 
Sometimes they touch the sky; 

And then a day or two is spent 
In asking reasons why? 


This theory or that is used 
In estimating cost 

Of financing the enterprise, 
Since all the works are lost. 


The expert takes a “unit” 
And picks it all apart 

And weighs each separate grain of sand, 
And then he makes a chart 


To show just how the plant was built 
And how much borrowed “spon” 

*Twould take to build the thing anew 
And hitch consumers on. 


And if some real evidence, 
By mishap or neglect, 

Slips in, the lawyers bristle up 
And cry: “Now, I object!” 


Oh, though I’ve seen the movies 
And watched the shifting screen, 
Examining an expert beats 
All side shows I have seen. 


—By a Public Utilities Commissioner. 
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BY HON. MARTIN J. WADE 
Judge of U. S. District Court S. D. of Towa 


HALL we teach law 
in the primary 
schools? Now do 
not smile. I am in- 
tensely in earnest. 
A few months ago, 
I was riding in a 

car in a_ neighboring 

city. Two men, evident- 

ly from the middle walk 

of life, were sitting be- 

hind me, and I could 
not help hearing the following conver- 
sation : 

“Well, I see they arrested Bill for 
stealing a couple of hams ;” to which his 
companion responded: “Yes, and I sup- 
pose he will go to prison; if he was a 
rich guy, there wouldn’t be any danger, 
but a poor devil don’t stand no show in 
the courts.” 

The other agreed with him, and they 
proceeded to discuss the subject and to 
“cuss” the courts. I wanted to turn 
around and tell them they were gravely 
mistaken; I wanted to explain to them 
that the statement we often hear quoted, 
“If a man steals a loaf, he goes to prison, 
and if he steals a railroad he goes to the 
United States Senate,” is a gross exag- 
geration,—nay, a positive libel upon our 
institutions. 

I wanted to say tothem: “Go down to 
the police court of your own city, and 
you will find that the arrests for minor 
offenses for the past year have averaged 
some forty-five each day; and then go to 
the records, and find that in 90 per cent 
of the cases, the courts and the law have 
permitted the unfortunates to keep out 
of prison by the imposition of a nominal 
fine, or the favor of a suspended sen- 
tence.” I wanted to tell them that as a 
matter of fact, out of the thousands of 
cases tried every day in this country, 
only in a very small per cent (I would 
~ *Address delivered before Iowa State Bar 
Association, June 27. 


say less than 1 per cent) substantial jus- 
tice is not administered. 

I wanted to cry out in protest against 
the source from which the misinforma- 
tion comes, which is conveying these dan- 
gerous ideas to the American people— 
the yellow newspapers and magazines, 
and other purveyors of falsehood and 
scandal. 

I recognized in the expressions of the 
men on the car a deep-seated and dan- 
gerous condition of the public mind. 
Gloss it over as we will, we know that a 
large and growing percentage of our 
people have no confidence in the law or 
in the courts; and they are not limited to 
what we call our uneducated classes ei- 
ther. It is nothing unusual to hear men 
prominent in business give utterance to 
expressions which indicate at least a 
doubt, lingering somewhere back in the 
mind, as to whether or not the courts are 
on the square. 


We are living in an age, and in a land, 
where knowledge is free. The doors of 
schools and colleges and universities 
swing open to receive the sons and 
daughters of American homes. We 
study all of the “ologies,” and the “oso- 
phies,” and as the doors of the school 
room close we think we are fitted for 
life. 

There is nothing in our earthly career 
with which we come so closely in con- 
tact as the law. We hear a man say: 
“IT never had anything to do with the 
law—I don’t want anything to do with 
the law or the lawyers or the courts; I 
never had a lawsuit in my life.” But he 
is mistaken in assuming that he never 
had anything to do with the law, because 
he has lived under its protection from 
infancy ; it has been by his side from the 
cradle, either approving his conduct and 
protecting him therein, or disapproving 
and furnishing penalties,—depending up- 
on the nature of his act. 

And yet there is no subject in the 
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whole range of human knowledge as to 
which there is such profound ignorance 
—nay, as to which there exists such 
grave misapprehension—yea, such a feel- 
ing of contempt, as the law. 

The idea prevails that a lawsuit is 
merely a contest of wits between law- 
yers, and that the judge is a sort of um- 
pire, whose principal duty is to stand 
between the lawyers and assault and 
battery. Nay, more—many assume that 
justice is bought and sold. Few, very 
few, indeed, realize, that each lawsuit is 
nothing more nor less than a proceeding 
governed by certain rules which experi- 
ence has developed, in which there is 
conducted an earnest, determined search 
for the truth; a search for the truth— 
that is about all there is in the average 
lawsuit. 

And if there is any grave and danger- 
ous conception, it is that any recognition 
is given in the courts to a distinction be- 
tween the rich and the poor, the high 
and the low. The wealthy may have the 
advantage of being able to employ more 
eminent lawyers, better able to present 
a case to a court or jury, but this is an 
advantage which exists entirely outside 
the law, and over which the law and the 
courts have no control. 

The law is looked upon as something 
mysterious, when, in truth, a law is noth- 
ing more nor less than a tule of human 
conduct, either enacted by the legislative 
department of government, or recog- 
nized by the government as binding up- 
on the people. 

Every day it is becoming more ap- 
parent that, if this Republic is to endure, 
something must be done to inspire a 
higher regard for law and for lawful au- 
thority. Thinking men and women real- 
ize that liberty depends upon law, and 
that without law, and respect for the 
law, there can be no liberty. 

We make our appeals for respect for 
the law, but it is difficult to talk to people 
about a subject they do not understand; 
and I have reached the conclusion that 
we are unfair and unjust to the people 
of the nation, and to the generations 
which will be here in the years to come, 
in permitting our citizenship to remain 
in ignorance of this all important sub- 
ject; and I insist that the sole remedy lies 
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in the education of our children in this 
field, in order that they may be qualified 
for citizenship when they must assume 
the responsibilities of life. 

Is it too much to ask that American 
citizens, when they reach the estate of 
manhood and womanhood, shall have at 
least a general knowledge of the details 
of the government of their country? 
That they should understand that this “is 
a government of laws, and not of men;” 
that in this nation we have no such thing 
as government except as it exists in the 
law of the land. That they should know 
something of this law; not that they be 
lawyers, but that they should know suf- 
ficient of the law to inspire a respect for 
the law, to guard them against the dan- 
ger of unwittingly violating the law, and 
to enable them to discern the danger 
point in business transactions where they 
should hesitate to depend upon their own 
judgment, and seek competent legal ad- 
vice. 

Should they not know something of the 
Constitution of the United States and its 
source of power, and its binding nature, 
and its supreme place as the fundamental 
law of the land? 

But above all, and most important of 
all, should they not know,—not only 
know, but feel, the source of the law— 
the necessity for law—the power of the 
law—the justice of the law—the mercy 
of the law; yea, the kindness of the law 
in dealing with the frailties of humanity ; 
and should they not, as they start out on 
life’s highway, clothed with the respon- 
sibility of citizenship, know—nay feel,— 
that there is not a law in force in a state 
or in the nation which the people can- 
not change within constitutional limita- 
tions ; and also that there is not a consti- 
tutional limitation which cannot be 
modified by the people if they so desire. 

Should they not feel that the laws are 
the people’s laws,—not the lawyer’s laws, 
nor the court’s laws; that they are in- 
tended for the guidance and protection 
of the people, and not as tools for 
knaves. 

Should they not realize fully that if 
there is an unjust law in force in state 
or nation, that the sin is upon their own 
heads, and that they cannot shift the re- 
sponsibility to others. 
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They should not only feel that the 
laws are the laws of the people, but they 
should also know that the enforcement 
of these laws rests with the people them- 
selves. They should keenly realize the 
force of the fact that this is a representa- 
tive government, and that there is not to- 
day a man in a place of power in the 
United States who is not there by virtue 
of the wish of the American people, ex- 
pressed directly by their written ballot, 
or indirectly through selection by some- 
one who was himself selected by the 
people, by their express wish, as shown 
by their written ballot. 

And they should know that this plan 
of representation in government does 
not apply alone to the legislative depart- 
ment, or to the executive, but that it is 
peculiarly exemplified in the judicial de- 
partment of government. The judge 
holds his place only through a commis- 
sion issued by the people directly, or by 
their representative. But more directly 
representative of the people in the field 
of law enforcement are the juries,— 
grand and petit,—composed of citizens 
selected by the people right from their 
own ranks; and the members of the 
grand jury and the petit jury are just 
as much part of the judicial department 
of the government as is the judge upon 
the bench. Each is possessed of certain 
powers, and must perform certain duties, 
and each is absolute in his own domain. 

And right here is something that every 
citizen should know and feel,—that the 
jury system, instead of being the subject 
of quips and jokes, is a very important, 
if not an essential, feature of our free 
government. 

But “this is a government of the peo- 
ple, by the people, and for the people ;” 
and one of the things that stirs me to the 
appeal here presented is that you cannot 
repeat this expression used by Lincoln 
upon the field of Gettysburg, before an 
average popular audience, that it does 
not cause a cynical smile to flit across the 
faces of a number—a growing number— 
of men and women; because every ob- 
serving man knows that there are those 
in the ranks who have lost their faith— 
who are in their hearts malcontents, 
cynics—yea, rebels, against this govern- 
ment under which they live. 
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But this is a government of the people; 
and the keen solicitude of the fathers of 
the Republic that it should continue to 
be a government of the people is mani- 
fest in the provision for preserving as 
part of the judicial machinery of the 
government the grand and petit juries. 

But men and women should know, 
what few realize, that the jury is not a 
mere tribunal to hear evidence and de- 
cide questions of fact, but that it stands 
as a bulwark of the liberties of the 
people against possible encroachment of 
conscienceless power. 

Judges are sometimes looked upon as 
persons of great power; and they have 
great power. But does the average man 
or average woman realize that there is no 
judge and no court in the United States 
big enough, or powerful enough, to find 
a man guilty of any offense which would 
deprive him of his life or liberty? So 
sacred is life, so cherished is liberty, 
that in this country no court can deprive 
a man of either, until twelve of his 
neighbors, by their unanimous verdict, 
authorize it to be done. In fact in only 
a few states in the Union, where they 
have mistakenly abolished the grand 
jury, can a court put a man on trial for 
any offense endangering life or liberty, 
until a body of men from the ordinary 
walks of life have, by their written au- 
thority in form of an indictment, told 
the court that it may proceed. 

How often as judge, I have felt the 
majesty and the power of the people, as 
I have awaited (impatiently at times ) 
the report of the grand jury, speaking in 
the name of the people, which would 
grant me the authority, or withhold from 
me the authority, to call a man to the 
bar to be put upon trial. 

The feeling that in the hands of the 
people themselves rests the power to 
punish crime, should be a source of con- 
fidence in the government, and especially 
should it be a source of inspiration in 
the lofty duty of enforcing law, and, by 
so doing, guarding liberty. 

Am I demanding too much for citi- 
zenship? Everyone must concede that 
the future of this nation is to be just ex- 
actly what the people shall prescribe. 

We like to talk of the glory and the 
power and the grandeur of our country; 








but all its glory, all its power, and all 
its grandeur, now or hereafter, sink into 
insignificance in comparison with the 
high and holy obligation of bringing to 
the lives of the people—the common 
people—the sordid lives—the hidden, 
colorless lives of the millions of humble, 
and perhaps obscure, men and women 
and children who live beneath the flag, 
as much of happiness and peace and con- 
tentment and comfort as possible. Here- 
in lies the real glory of the nation. 

And all these millions must live under 
rules of conduct called laws; must be 
guided by them, restrained by them, pro- 
tected by them. They are the simple 
rules of the road as we travel through 
life side by side with our fellow men. 
We cannot separate ourselves from 
them; they surround us as does the at- 
mosphere we breathe. During every 
moment of life, from the cradle to the 
grave, our every act proceeds under the 
law,—the law which protects us in do- 
ing the act, or the law which condemns 
the act,—perhaps punishes the act. 

Am I demanding too much? Should 
the average man and woman not know 
something of the protection which the 
law gives to the poorest of God’s crea- 
tures by penalties imposed upon the 
wrongdoer for the violation of the crim- 
inal laws? How earnestly the home is 
protected; how effectually the hand of 
the murderer is stayed; how carefully 
the rights of property are guarded 
against the criminal or the trespasser. 

Should they not feel what a dignity 
is conferred upon the humblest, whose 
cottage is his castle, sacred under consti- 
tutional guaranties from invasion, even 
from unwarranted search or seizure. 

Should they not realize (what is too 
little realized) in what a splendid spirit 
of sympathy with the misfortunes and 
weaknesses of men, even though they be 
self-invited, the law deals with their 
transgressions? How the law as a rule 
exempts the homestead from seizure for 
debt, and even preserves to the family its 
household goods, wearing apparel, and 
reasonable food and immediate earn- 
ings, and the usual tools with which the 
head of the family earns his living, all 
guarded against attachments or execu- 
tion at the hands of creditors. 
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Is it not well, especially for those in- 
clined to criticize our civilization and 
our government, that they be reminded 
that the debtor’s jail is closed, and that 
misfortune and poverty are no longer 
crimes ? 

What a pity it is that Wilkins Micaw- 
ber could not have lived in this age and 
in this nation where he could let his cred- 
itors walk the floor while he enjoyed life 
with Mrs. Micawber and the twins, 
peacefully waiting for something to 
“turn up.” 

Should not everyone who assumes the 
responsibility of life know something of 
the foundation of property rights, the 
sources and muniments of title, what 
constitutes trespass upon property rights, 
and the fundamentals of bargain and 
sale? 

Here again I emphasize that I do not 
speak of complete lawyer’s knowledge, 
but such as may be a business guide, and 
such as will sound a warning of danger 
in dealing in transactions which should 
never be concluded without competent 
legal advice. 

We hear much about preventive medi- 
cine, and preventive diseases, and we 
observe with satisfaction the modern ad- 
vance in sanitary methods which are re- 
ducing the death rate; but we hear noth- 
ing of preventive law, or preventive 
methods to avoid legal complications, 
controversies between men, and waste of 
money in unnecessary litigation. Of the 
hundreds of thousands of cases tried in 
the courts of the United States every 
year, and all the hundreds of millions 
of dollars spent in litigation each year, 
I am satisfied that one half to two thirds 
of the litigation could be avoided, and 
that three fourths of the money spent 
could be saved by the exercise of com- 
mon sense, and enlightened caution. 

How can a man or woman be said to 
be equipped for life who knows nothing 
about the elements of contracts which 
are involved in at least three fourths of 
the activities of life? How can they act 
intelligently without some knowledge of 
the essential forms required, or at least 
that certain forms are required for cer- 
tain purposes, and that lack of form may 
in some cases render an honest contract 
void and unenforceable. 
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I would not expect them to know fully 
what contracts may be oral and what 
contracts must be in writing; what con- 
tracts must be express, and when con- 
tracts may be implied; but I would have 
them know that contracts may be writ- 
ten or oral, express or implied, and that 
in a limited number of cases, they must 
be in writing; and that in certain cases 
they will not be implied; and most im- 
portant of all in this relation, I would 
have them understand that there is in 
common sense, in justice, and in public 
policy, a substantial reason for the rules 
governing the form and execution of 
contracts, the details of which may not 
be by them fully understood. 

They should know something of the 
nature of loans and securities, mort- 
gages, bonds, investments, and the dan- 
gers incident to all these important mat- 
ters. They should know something of 
the distinction between a corporation and 
a partnership, and the respective liabili- 
ties of persons associated therein. How 
many a fortune has been wrecked; how 
many a family has been dragged down 
to poverty because the father or the 
mother was never warned to avoid the 
purchase of stock in a corporation until 
they knew at least something of the re- 
lation which the capital stock bore to the 
assets, and whether its assets were en- 
cumbered, and whether the stock issued 
and to be issued was for money at par 
value, or for a vast expanse of clear blue 
sky,—the supply of which one would as- 
sume would soon be exhausted. 

And how many have suffered financial 
reverses because they were ignorant of 
the simple rule that if they purchase its 
stock from a corporation at 10 cents on 
the dollar of its par value, under ordi- 
nary circumstances, when insolvency 
comes (and insolvency for a corporation 
is something like whooping cough in 
children—they nearly all have it), the 
creditors can compel the payment of the 
other 90 cents on the dollar in order to 
satisfy the debts of the corporation. 

How few stop to think that a corpora- 
tion cannot, legally or morally, give away 
its stock, or any part of the par value 
thereof, to the detriment of persons who 
in good faith extend credit to the corpo- 
ration upon the faith of its capital stock, 
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which it has a right to assume has been 
sold at its full value. And how many 
even of our active business men know, 
when they buy a share of stock in a 
bank, and pay full par value, that in case 
a wreck comes they can as a rule be 
assessed the full face value of their 
stock, for which they have already paid, 
to make up the deficiency, or give the 
bank stability. 

I have seen in several instances this 
knowledge first come to the widow and 
children of large purchasers of bank 
stock which was left as a valuable in- 
heritance, but which made them paupers. 

And insurance, now covering such a 
vast field of investment,—how little is 
known about this most important sub- 
ject. I had this called to my attention 
a few days ago while riding upon a 
train. Two men were discussing the 
death of a friend, caused, as explained, 
by a rupture of an artery from overex- 
ertion in cranking his motor car. It was 
disclosed that he had an accident policy 
which provided for payment of $5,000 in 
case of accidental death; and it appeared 
that the company refused to pay, be- 
cause, as it was stated by one of the 
men, it was claimed that this did not con- 
stitute an accident; and one of them in 
the discussion said, “Well, the courts 
have so held.” The other responded, 
“Oh, d the courts, they are crooked, 
anybody knows that it was an accident.” 

Had this gentleman who was denounc- 
ing the courts as “crooked” learned the 
simple truth, he would have known that 
every insurance policy of every kind and 
character is nothing more nor less than 
a contract or agreement between the par- 
ties, and that the liability depends solely 
upon the terms of the contract or agree- 
ment ; and had he been observant of the 
decisions of the courts, he would know 
that these contracts are construed most 
strictly against the insurance companies, 
—some courts going almost to the extent 
of making new contracts for the parties 
in order to enforce the payment of the 
insurance; he would have known that an 
insurance company has little opportunity 
of defeating the collection of an insur- 
ance policy in any of the courts of the 
country, state or national. 

Had this gentleman known that it was 



































purely a matter of contract right, and 
had he turned to the accident policy of 
his friend, he would probably have found 
what is in practically every accident pol- 
icy, a specific provision that the company 
would not be required to pay for a death 
caused by any accident which did not 
leave upon the surface of the body some- 
where some visible mark; and he would 
have known that when the company re- 
fused to pay in the case under discussion, 
that they were simply relying upon this 
valid provision of the contract between 
the parties. And if he were thoughtful, 
he would realize that such a provision 
is necessary for accident insurance com- 
panies, to protect them against fraud- 
ulent claims for deaths claimed to be 
accidental, but actually resulting from 
so-called natural causes. 

If this gentleman had the training 
which I think essential to the average 
man, his mind, instead of finding solu- 
tion for the problem in the crookedness 
of the courts, would have instinctively 
turned to the question—“Well, what are 
the terms of the contract?” And having 
ascertained the terms of the contract, he 
would have said, “Well, the courts are 
right,” instead of uttering his denuncia- 
tion. 

I would not expect the average man or 
woman to understand all the laws gov- 
erning insurance. It is a big field, and 
sometimes complex and difficult, but I 
would have them understand that when 
they obtain a policy of fire or life or ac- 
cident or health insurance they are 
getting nothing except what is expressed 
in the contract, and the law under which 
it is issued, and that the policy is noth- 
ing more or less than a contract between 
two parties. And this knowledge would, 
I am sure, inspire persons who procure 
policies to make an examination thereof 
at the time they are obtained, instead of 
an examination generally deferred until 
after the loss. 

And, Oh! how I wish that there was 
a general knowledge of the simple prin- 
ciples underlying legal liability for inju- 
ries or death caused by negligence. How 
I wish that it were understood that as a 
general rule no damages can be recov- 
ered for injuries produced by negligence, 
if the injured person has been himself 
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negligent, which negligence contributed 
to his injury. These principles and this 
rule is not modern, but has come down 
to us from England with the great vol- 
ume of common law, which has been 
the accepted law of most of the states of 
the Union from the beginning. 

How often in actions for damages for 
injuries or death, in which the uncon- 
tradicted evidence showed that both par- 
ties by their negligence contributed to 
the misfortune, I have been compelled to 
direct a jury to return a verdict for the 
defendant; and how often have I ob- 
served the interested parties—frequently 
a widow and her children—express up- 
on their faces the surprise which they 
felt, and sometimes I have been sure that 
in their hearts there was a feeling of 
protest which, if uttered, would be an 
expression to the effect that there was no 
chance to get justice in the courts. And 
as they passed out of the court room I 
have often said to myself, “The seed of 
doubt, discontent, and rebellion has been 
planted in the hearts of those people be- 
cause they do not understand.” 

If it be wise—if it be expedient,— 
nay, if it be necessary that men and 
women shall have knowledge of the law, 
how shall they acquire this knowledge, 
and where, and when? 

Perhaps you will say that they will get 
some of this—much of this,—in present 
courses in political science, sociology, 
history, and government, as presented in 
these later days in the universities. As 
to this, I make two observations. First, 
that it is not sufficient that those who are 
enabled to take a course in a university 
shall have this knowledge. The great 
majority never enter a university. Gen- 
eral Booth used to speak of the Salvation 
Army as intended for the “submerged 
tenth.” I appeal for an opportunity for 
knowledge of the law, for the submerged 
nine tenths, the majority of whom never 
get through the high school. 

It is in the ranks of the poorly edu- 
cated and uneducated, the ranks of those 
who struggle for a livelihood, that dis- 
content and doubt, and the spirit of re- 
bellion, is developed. Here is the fertile 
field for the agitator, the radical social- 
ist, the I. W. W., and other teachers of 
anarchy, who cry out, “Down with the 
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law ;” “The courts are corrupt;” “The 
courts are owned by the rich ;” “The poor 
are slaves;” “The rich are our masters ;” 
“The government is owned by the pluto- 
crats,” etc. 

So that, even if those who graduate 
in universities had this training, which 
I insist is necessary, it would not suf- 
fice. 

Second, the courses in universities 
necessarily deal with general principles, 
and the courses are largely, and proper- 
ly, comparative studies of governments, 
peoples, and laws, and human move- 
ments and tendencies. Not the study 
alone of the laws, of the government, 
and the people, and the human move- 
ments of this nation, but of other nations 
as well. 

The thing aimed at in these courses is 
largely knowledge, and means of knowl- 
edge, and the purpose and value of 
knowledge. It is largely an effort to 


train the human intellect, and to develop 
the powers of discrimination, and study 
and understanding. 

But do not assume that the course of 
education in law which I here suggest 
is alone that the people may knozwv—that 


the intellect alone may be better trained. 
My aim is rather a development of the 
feeling—of the spirit. 

President Wilson, in talking recently 
to an audience composed of newly nat- 
uralized citizens, said: 

“The strength of a nation, my fellow 
citizens, does not rest so much in its 
thinking, as in its feeling. The heart of 
a nation is just as pure, just as warm, 
just as genuine, as the hearts of its citi- 
zens, and outside of the heart there is no 
life.” 

The course I have in view would aim 
to train the intellect, but it would be 
principally psychological, philosophical 
—and, if I am permitted to use the term 
with reference to a course of training in 
our schools—patriotic. 

I would have no discussion of the com- 
parative in governments, except in so far 
as a comparison might be made to the 
absolute advantage of our own form of 
government. I would not have discussed 
the extent of the liberty of any other 
people on earth, except as such study 
would prove that ours is the land of the 
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free, and except in so far as such study 
would inspire to higher effort to preserve 
and extend our liberties. 

I would not have pictured the bless- 
ings of other lands except as, by com- 
parison, the blessings of this land might 
be exalted. I would not draw the mantle 
over the weak spots in our government 
and its administration, but I would ex- 
pose them only to impress the opportu- 
nity, and the privilege, and the high duty, 
of finding and applying plans to elimi- 
nate our weaknesses, to increase our 
power, and to develop our capacity for 
more complete and exact justice. 

I would not permit an expression 
which indicated doubt or despair. I 
would no more have planted in the mind 
of youth the seed of doubt or distrust 
in our form of government, than I would 
allow the anchorage of the soul to be 
loosened by the teaching of anything 
which would unsettle its faith in God. 

I would proceed upon my absolute be- 
lief that the most destructive destroyer 
of human happiness is he who ruthless- 
ly tears away the comfort and support 
which even a blind faith gives to the hu- 
man soul, and who fails to replace it 
with something which gives greater com- 
fort or consolation. 

I have no patience with the iconoclast 
who takes delight in tearing down 
temples, and who seems to smile as he 
watches the despair of the victims who 
are crushed beneath the falling walls. I 
tell you that this nation, if it endures, 
must have more than brilliant intellects, 
—it must have faith, it must have confi- 
dence. Better to have even a blind faith, 
than halting scepticism, founded in a 
little knowledge. 

The pilgrim who kneels at the holy 
shrine may never have heard the words 
of Paul in his Epistles; he may not be 
able to read the Sermon on the Mount; 
he may not even be able to give a rea- 
son for his faith, and yet his soul is 
strong, and in the day of martyrdom he 
will be found going to the stake with a 
smile upon his lips. 

I do not use these illustrations to exalt 
ignorance; I use them to extol the power 
of faith. Faith in a nation is essential 
to insure loyalty of effort, fidelity, duty, 
and tenacity of purpose in everyday 








service, in upholding the power of the 
nation, the law of the nation, and the lib- 
erty of the nation, which, without law, is 
impossible. 

And faith in the nation is especially 
necessary in order to develop—nay, to 
mold—the spirit of submission, the vir- 
tue of humility, which will enable one to 
bow his head to lawful authority, even 
though the eye of the mind cannot see 
the justice of the rule of direction or re- 
straint invoked with reference to his con- 
duct. 

We need souls who will cry out, even 
in the hour of personal distress and dis- 
appointment, “My country, may she al- 
ways be right, but right or wrong, my 
country!” And we need the spirit which 
will inspire the expression, “The laws of 
my country, may they always be just, but 
just or unjust,—the laws of my coun- 
try y 
May these ideals be realized in this 
practical age? I see no obstacle save 
lack of purpose and weakness of spirit. 

The details cannot be here worked out. 
It would contemplate a course in the 
primary school for the little child, whose 
tender mind is open and whose heart is 
undefiled. I would no more put off the 
teaching of law, and the necessity for 
obedience to law, and subjection to law- 
ful authority until man’s estate is 
reached, than I would put off until ma- 
ture years the teachings of and the 
knowledge of God, and the obligations 
and restrictions of the Ten Command- 
ments. 

A course for childhood could be devel- 
oped which would emphasize the abso- 
lute necessity of order and law to peace 
and happiness. The simple elements of 
property rights could be incorporated, by 
which the youthful mind could early 
grasp the distinction between meum and 
tuum. I would teach them that the Com- 
mandment, “Thou shalt not steal,” which 
has never been amended or repealed, was 
not only handed down to Moses midst 
the darkness, and the thunders and the 
lightnings of Sinai, but that it also, by 
legislative enactment in many forms, is 
part of the law of the land. 

I would have them know that if this 
law were universally obeyed half our 
penitentiaries would be uninhabited. 
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We hear too much these days about 
honesty being the best policy, and not 
enough about honesty being the only pol- 
icy, so decreed by the law of God and 
the law of man. I would teach them 
the Golden Rule, but I would also teach 
them that the great body of the law of 
the states and the nation is an effort of 
our people, feeble perhaps, but earnest, 
to apply the Golden Rule. “Do unto oth- 
ers as you would be done by” lies at the 
foundation of every just law, and is but 
another expression of the great Ameri- 
can principle that men are equal before 
the law. 

And in reviewing this subject I would 
emphasize the fact that the modern ver- 
sion of the Golden Rule, “Do others be- 
fore they do you,” has no foundation in 
the principles of our law or our govern- 
ment. 

I would teach the origin of property 
rights,—the sacredness of the principle 
of private ownership. I would try to 
dispel the notion which creeps early into 
life, that only the sharper who is allowed 
to evade the law can succeed in life’s 
battle. 

I would show what a high place labor 
holds under the law, by pointing out the 
many provisions for protecting the labor- 
er, by liens for his wages, and by pref- 
erence of claims for wages, and by ex- 
emption of his earnings from attachment 
or execution. 

I would try to have the child learn the 
simplicity and universality of contrac- 
tual relations, and the duty under the 
law of faithfully living up to every obli- 
gation. I would emphasize the fact that 
the obligation of obedience to parents, 
teacher, guardian, city, state, and nation 
is not only a moral, but also a legal, duty. 
I would teach the fundamentals of crim- 
inal law, showing how every offense in- 
vites a penalty, and how closely the law 
prohibiting crimes and offenses con- 
forms to the moral rules which men 
should obey without fear of punishment. 

And then I would have them under- 
stand how, in social organizations, we 
must all yield something of what is 
termed our natural freedom of action, 
for the general good, and for the pro- 
motion of harmony in community life. 

I would have them understand how far 
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humanity has traveled from the days 
when, under the Mosaic Law, recognition 
was given to the principle of private ven- 
geance,—when an eye for an eye, a 
tooth for a tooth, a life for a life, were 
given legal sanction. 

I would have them realize what they 
owe to a civilization which has advanced 
in the settlement of controversies be- 
tween men, from the wager of battle, 
the ordeal by fire, and water, and hot 
iron, to the calm, peaceful proceedings 
before a court of justice which makes no 
show of power, but which finds its bul- 
wark in the eternal principles of justice 
and righteousness. 

I would have them learn to look at the 
law from the standpoint of its protection 
and security, rather than from the stand- 
point of its restraints and its penalties. 

But beyond all this, and above all this, 
I would make dominant the necessity for 
faith and confidence in the law, and in 
those who occupy places of responsibility 
in the making of the law, and in the en- 
forcement of law. 

I would try to develop a spirit of sub- 
mission to law—a spirit which, even when 
the reasons for the law were not under- 
stood, would yield willing obedience, be- 
cause it was the law. 

I would also try to develop a spirit of 
submission to all lawful authority—the 
highest form of patriotism. I would try 
to strip the mystery from the law, and 
impress the fact of its inherent justice, 
and through it all, I would make a 
strong appeal to love of country, and the 
duty of loyalty to country—to confidence 
in its righteousness, and its intense re- 
gard for human liberty, and I would in- 
vest the whole course of instruction with 
the great truth, that we have the great- 
est, most powerful, the freest, the gen- 
tlest, and the most humane nation in 
the world. 

I would have the whole course of in- 
struction shot through with the glory of 
a sublime optimism which would never 
yield to melancholy or despair. 

But you may say that I have outlined 
a course most difficult for the immature 
mind of the child. Of course I do not 
contemplate that all this shall be present- 
ed in the early years of childhood. I 
would have different courses adjusted to 
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their capacity, so that much would be 
covered in the grade work, and in the 
high school courses the subject would be 
carried into the field of judicial machin- 
ery—trials, and the enforcement of judg- 
ments and decrees. Not of course in that 
detail which is presented to the student 
in preparation for the legal profession, 
but in general outline, and in fundamen- 
tal principle, conveying a knowledge of 
individual rights, so that, knowing their 
rights, they would understand the rights 
of their neighbors; so that they would 
grasp the great principle that none are 
favorites, but all are equal before the 
law. 

And is it so difficult? We start early 
in life teaching our children the laws of 
plant life. We teach them in physiology 
the laws of the human body; in geology 
they seek to read the story of the earth 
upon the hidden pages of the rocks. 
They learn the laws of electricity; they 
study astronomy, morphology, physics; 
why not teach them something of the 
laws governing, directing and restrain- 
ing man in organized society? Would 
this be more difficult for them to under- 
stand? 

But you say that the hours in school 
are now all crowded. If so, then it be- 
comes a question of selecting the most 
important. Long hours are spent in the 
laboratory studying the mysteries of na- 
ture under the microscope; twenty years 
from now which will be of the greater 
importance to your child; his knowledge 
of the anatomy of the hind leg of a frog, 
or a knowledge of the great principles 
which underlie organized society and 
guide individuals in their daily inter- 
course with their fellow men—not occa- 
sionally, but every hour of life? 

I am not belittling any field of knowl- 
edge, but I am insisting that when men 
and women enter upon the sometimes 
rough road of life, they shall not travel 
blindly, and grope helplessly, but that 
they shall have some light to guide their 
feet. 

A child may learn all about electricity, 
marvelous, wonderful, and in part incom- 
prehensible! but in later life, he may 
never come nearer to applying this 
knowledge than in the simple operation 
of pushing a button which says, “Let 














there be light;” but no matter what oc- 
cupation or position life may bring to 
him, he cannot separate himself from the 
law which directs his course of conduct 
in life, and to which he may often have 
to look for protection against unre- 
strained cunning, viciousness, or brutal- 
ity; and no matter what position or place 
may come to him, upon him will rest a 
high and holy duty, to render a service 
to his country which, in my judgment, 
cannot be fully and intelligently per- 
formed without some knowledge of the 
laws of his country. 

If one does not get this knowledge in 
school, where will he get it, and when 
will he get it? What are the sources of 
knowledge for the average man or wo- 
man who has bid good-bye to the school 
room, and started out to meet life’s prob- 
lems?—the newspapers, the magazines, 
the popular novel, the theater, the 
church. 

As to the newspapers and the maga- 
zines—what ideas of the law and the 
courts do these convey to the average 
mind? What do we see discussed,—nay, 
we see but little of discussion; but what 
do we see chronicled? A gross scandal 
—an occasional possible miscarriage of 
justice which in the nature of things is 
inevitable; an exaggerated caricature of 
actual court proceedings ; a gross misrep- 
resentation of the attitude of the whole 
institution and its proceedings. In truth, 
we scarcely ever see, even in the most 
conservative and reliable newspapers, 
anything as to proceedings in court un- 
less it smacks of the absurd or the sensa- 
tional. 

As to the novel—have you ever seen 
a lawyer pictured except as a wag, a 
fool, or a knave? And what impression 
is given of the courts? I suppose our 
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first conception of a court came to us, 
as we in childhood (curled up in a cor- 
ner), read that masterpiece of Dickens, 
“Bleak House,” in which we found this 
description : 

“This is the Court of Chancery ; which 
has its decaying houses and its blighted 
lands in every shire; which has its worn- 
out lunatics in every madhouse, and its 
dead in every churchyard; which has its 
ruined suitor, with slipshod heels and 
threadbare dress, borrowing and begging 
the rounds of every man’s acquaintance ; 
which gives to moneyed might the means 
abundantly of wearing out the right; 
which so exhausts finances, patience, 
courage, hope, so overthrows. the brain, 
and breaks the heart, that there is not 
an honorable man among its practition- 
ers who does not often give the warn- 
ing,—‘Suffer any wrong that can be done 
you rather than come here.’ ” 

As to the theater—the lawyer is repre- 
sented as a poltroon or a knave, and as 
a rule the court is pictured as a seat of 
trickery and perjury. 

Can we not see that unless we educate 
our children that they will not only re- 
main in ignorance, but that their minds 
will be poisoned, and their souls dark- 
ened with doubt, and that it will natur- 
ally follow that in the time of stress, in- 
stead of men and women strong in the 
faith, we will have doubters—if not reb- 
els at heart. 

Is it fair to our children—is it just to 
our country—that we should continue this 
system? Will the American people shut 
their eyes to the danger which confronts 
them? Or will they arouse from their 
dream of fancied security, and in the 
power of wholesome knowledge give se- 
curity to the nation and to the nation’s 





A Lawyer on the Jury 


BY H. W. POWELL 
of the Seattle (Wash.) Bar 


SS WISH that I had 

served upon a jury. 

“T think that you 

should take advantage 

of the opportunity, 

and I would be glad 

to have you serve.” 

Thus spake the vet- 

eran presiding judge of the King county, 

Washington superior court, when, hav- 

ing been summoned to appear for a 

month’s jury duty, I was awaiting my 

opportunity to claim an attorney’s ex- 

emption, that I decided to speak to his 
Honor, first. 

I took the judge’s advice, arranged my 
affairs, and took my place in the jury 
ranks to do my “bit” with some degree 
of interest. 

In our state, attorneys and women can 
serve or not. If they don’t wish to when 
called, they have simply to say so. 

The members of the bar evinced con- 
siderable surprise to see a lawyer on the 
panel, and many looked for some deep, 
dark design on my part, promptly using 
one of their peremptories to challenge 
me. Others seemed entirely satisfied, 
and stopped questioning me when they 
discovered my profession. On _ nearly 
every criminal case on which I was 
drawn as a juror, the state always ac- 
cepted me, but the defense hardly ever. 
The reason is obvious. 

Well, what did I learn, sitting as a 
juror? That is what my legal friends 
want to know. First, I must say that I 
thoroughly enjoyed sitting on the other 
side of the fence watching my colaborers 
present their cases. I personally learned 
much right there, especially what to 
avoid. 

The most important lesson driven 
home to me was the utmost necessity to 
make things entirely clear to the jury. 
Many a case was lost to the side where 
justice lay because of the confusion in 


the minds of the jurors. Another point: 
Oratory on modern juries is wasted. A 
short, succinct summing up in a quiet, 
earnest manner, gets further than any 
amount of fervid oratory and gesticula- 
tion. Every lawyer should warn his wit- 
nesses to hold their temper and tongues 
when under severe cross-examination. 
An angry witness, even if absolutely hon- 
est, often loses the case for the side he 
appears for. If counsel has a good case 
but rather involved, the quality he needs 
more than any other in a juror is the 
capacity to think and reason. Stupid 
jurors lost cases for the side that chose 
them during my month of service. 

As for the ladies, I am firmly con- 
vinced that women as a whole are tem- 
peramentally unfit for jury duty. To 
illustrate: Several estimable women 
were drawn on certain criminal cases. 
They swore they would be governed en- 
tirely by the evidence and the law as 
given them by the court, for the prose- 
cuting attorney carefully examined them 
as follows: “If I can prove to you be- 
yond a reasonable doubt that the defend- 
ant is guilty as charged will you hesitate 
to convict him?” “Not at all,” they said. 
The prosecutor also informed them that 
the court would fix the punishment the 
law provided, and that the jury had noth- 
ing whatever to do with that. 

They had no sooner entered the jury 
room when several of them exclaimed, 
“The poor boy! How long will they 
keep him in the penitentiary if I vote to 
convict him?” In several cases, the guilt 
of the accused was proved absolutely; 
and these women knew it, said so, yet 
they discussed the punishment entirely, 
wept and bemoaned the necessity on their 
part of voting for conviction, yet they 
did not have to serve unless they wanted 
to. Why? The only reason I can think 
of is feminine logic, “Because.” 

The dear, big-hearted, foolish women. 
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Herein, to my mind is the reason why 
criminals go scot-free so often, to again 
prey upon society; why convictions are 
so hard to secure in those states with 
women jurors. Women simply hate to 
convict. Of course, there are excep- 
tions. One woman in our panel earned 
the reputation among the jurors of be- 
ing willing to hang anybody if the state 
said they were guilty. 

In actions for tort, women have a nat- 
ural disposition to ignore contributory 
negligence on the part of the plaintiff 
if the said plaintiff has suffered a loss 
greater than the defendant, even if it 
was clear that the defendant was en- 
tirely without fault. The women jurors 
would say, when we mere men would 
point out to them that it was the con- 
tributory negligence of the plaintiff that 
was the proximate cause of the injury: 

“Yes, I think so too,” they agreed; 
“but then, I do feel that the other side 
should pay something for his loss and 
suffering, poor fellow!” The result 
would, of course, be a compromise ver- 
dict or a disagreement. In one such 
case, a very dear lady, with strong re- 
ligious feeling, exclaimed, “You men 
make me tired with your sense of honor. 
You strain at a gnat and swallow a 
camel. ' There is no justice in the law, 
this man (the plaintiff) maybe was neg- 
ligent. I think he was, but he was in- 
jured and I think he should be paid for 
that, although not all he asked for.” 


Judges may take a hint from this: In 
a suit resulting from a collision between 
a street car and an automobile, the auto- 
ist (plaintiff) came off badly in the acci- 
dent, his counsel during the trial cited 
substantial authority from ten states in 
support of his effort to introduce certain 
evidence. After some argument between 
counsel and the court, the judge testily 
said, “I will not follow it, no matter who 
said it was good law, as long as our own 
supreme court has not said so.” So 
counsel took his exception and subsided. 

In the jury room one of the woman 
jurors seized upon this and announced, 
“T will not follow the law as given by 
the judge, because he himself refused to 
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follow the law of ten states cited to him 
by that lawyer. I am going to vote for 
the plaintiff because I think he should 
have something even if he was to blame 
for the accident.” 

Women’s divine sympathy cropped 
out in every case I was on, yet they 
strenuously denied this always. 

The study of the jurors themselves 
was very interesting. Men proved to me 
that they could be fairer than women, 
but not so human, due undoubtedly to 
the fundamental difference in the sexes. 
A curious fact was that personal expe- 
riences went a long way in deciding cases. 
In every discussion of the evidence some- 
body’s personal experiences were inject- 
ed to convince another. 

Most jury disagreements were due to 
sheer bullheadedness on the part of two 
or three men or women. Fortunately 
there were few on the juries I was called 
upon. In long sessions the jury fre- 
quently have tempestuous arguments, 
when a spade is called a spade and the 
fur flies. 

The most amusing incident during the 
month to all except the prisoner at the 
bar was when counsel for the defendant 
was summing up. Standing directly in 
front of, and almost touching, the jurors 
in the front row, he fairly sprayed them 
with saliva as he poured out a torrent 
of words. Finally, one juror could stand 
it no longer, jumping up he demanded 
of the court, “Your Honor, do I have 
to stand for him spitting in my face?” 

This retort, with the gale of laughter 
that followed, so discomfited counsel 
that he sat down dazed and speechless. 

Inquiring of many jurors as to what 
was their chief impression gained during 
the month, they informed me that if ever 
they had a case in court they would 
sooner trust the judge to decide it than 
any jury, and that they realized as never 
before, the folly of rushing into litigation 
unless they had a good case with ample 
evidence to support it. 


CLM tll. 
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Effect of War upon Contracts of 
Agency 


HE mere fact, it is stated in L.R.A. 
1917C, 667, of the breaking out of 

war between the countries of the respec- 
tive parties does not necessarily, and as 
a matter of law, revoke authority there- 
tofore conferred upon an agent. Wheth- 
er it is revoked or not depends upon the 
circumstances of the case, and the na- 
ture and character of the agency. Wil- 
liams v. Paine, 169 U. S. 55, 42 L. ed. 
658, 18 Sup. Ct. Rep. 279. An agent 
may continue to represent his principal 
in transactions not contrary to the pol- 
icy or interest of the government of the 
agent’s residence, though the principal 


be an enemy, resident under the hostile 
government (Hubbard v. Matthews, 54 
N. Y. 43, 13 Am. Rep. 562) ; provided, 
of course, that he can exercise his pow- 
ers without communication with his prin- 
cipal. Small v. Lumpkin, 28 Gratt. 832; 
Fisher v. Krutz, 9 Kan. 501; Cocks v. 
Izard, Fed. Cas. No. 2,934. Thus, it is 
generally, though not universally (Howell 
v. Gordon, 40 Ga. 302), held that the au- 
thority of an agent to look after his prin- 
cipal’s property (Hale v. Wall, 22 Gratt. 
424; United States v. Lee, 106 U. S. 
196, 27 L. ed. 171, 1 Sup. Ct. Rep. 240), 
to collect debts (Douglas v. United 
States, 14 Ct. Cl. 1; Maloney v. Stephens, 
11 Heisk. 738; Rodgers v. Bass, 46 Tex. 
505 (obiter) ; Anderson v. Bank, Chase, 
Dec. 535, Fed. Cas. No. 354; Robinson 
v. International Life Assur. Soc. 42 N. 
Y. 54, 1 Am. Rep. 400 (dictum) ; Stod- 
dart v. United States, 6 Ct. Cl. 340), or 
to receive payment of money due his 
principal (Darling v. Lewis, 11 Heisk. 
125; New York L. Ins. Co. v. Clopton, 
7 Bush, 179, 3 Am. Rep. 290; Sands v. 
New York L. Ins. Co. 50 N. Y. 626, 10 
Am. Rep. 535; Hamilton v. Mutual L. 
Ins. Co. 9 Blatchf. 234, Fed. Cas. No. 
5,986; Statham v. New York L. Ins. Co. 
45 Miss. 581, 7 Am. Rep. 737), may be 
continued by mutual assent (New York 
L. Ins. Co. v. Davis, 95 U. S. 429, 24 
L. ed. 453), notwithstanding the exist- 
ence of war; though the agency is so far 
suspended as to prevent him from trans- 
mitting funds to his principal. 


An agent who continues during the 
war to act on behalf of his principal is 
accountable for money and property re- 
ceived by him in that capacity (Stiles 
v. Easley, 51 Ill. 275; McVeigh v. Bank 
of the Old Dominion, 26 Gratt. 188) ; 
and may bind his principal for expenses 
incurred in discharging the duties of his 
agency. Although an alien enemy may 
not have an agent to transact ordinary 
business, he may have an agent for some 
purposes; and a contract made by his 
agent for the rendition of legal services 
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for the protection of his property has 
been held binding upon the principal in 
Buford v. Speed, 74 Ky. 338. 

An agent constituted for such purpose 
before the war may, during the war, re- 
ceive notices of dishonor upon notes, so 
as to charge an indorser residing in the 
enemy’s country. Hubbard v. Mat- 
thews, 54 N. Y. 43, 13 Am. Rep. 562. 

One holding a proxy from an alien 
enemy, given prior to the outbreak of 
war, may vote the stock of his princi- 
pal during the war (Monsseaux v. Urqu- 
hart, 19 La. Ann. 482) though not where 
the proxy is given during the war. Rob- 
son v. Premier Oil & Pipe Line Co. 
[1915] 2 Ch. 124, 84 L. J. Ch. N. S. 629, 
113 L. T. N. S. 523, [1915] W. N. 205, 
31 Times L. R. 420. 

While it has been held that the war 
will revoke or supersede the authority of 
an agent in regard to transactions not 
agreed upon and in part executed (Rod- 
gers v. Bass, 46 Tex. 505 (obiter) ), such 
as the sale or purchase of property ( Mc- 
Cormick v. Arnspiger, 38 Tex. 569), 
this seems true only where the author- 
ity of the agent is restricted; and al- 
though it has been held that a power of 
attorney to sell land is revoked by the 
outbreak of war between the country 
of the maker of the power and that of 
the attorney in fact (Conley v. Burson, 
1 Heisk. 145), the better view is that 
where the power may be properly exe- 
cuted by the attorney without any com- 
munication or intercourse with his prin- 
cipal, it is not revoked or its execution 
suspended by the breaking out of war 
between the country of the attorney and 
that of his principal. Williams v. Paine, 
169 U. S. 55, 42 L. ed. 658, 18 Sup. Ct. 
Rep. 279. 

It has been held, on the one hand, that 
the authority conferred upon an agent 
by a power of attorney to appear and 
defend actions against his principal is 
not revoked by war (Cocks v. Izard, 
Fed. Cas. No. 2,934) ; and, on the other 
hand, that the relation between attorney 
and client in a pending action is ter- 
minated by war between the country of 
the client and that in which the suit is 
pending, and steps afterwards taken in 
the cause do not affect the client. Black- 
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well v. Willard, 65 N. C. 555, 6 Am. 
Rep. 749. 

The authority of an attorney at law 
to whom a claim has been sent for col- 
lection is not revoked by war. Botts 
v. Crenshaw, Chase, Dec. 224, Fed. Cas. 
No. 1,690. 

Though the authority of an agent may 
be revoked by war, the principal may, 
upon the restoration of peace, accept the 
benefit of the agent’s acts. Mayer v. 
United States, 3 Ct. Cl. 249; McCor- 
mick v. Arnspiger, 38 Tex. 569. 


The First Interest Instalment 


N December 15 the first instalment 

of interest on the $2,000,000,000 of 
the first issue of Liberty Loan bonds be- 
came due. The amount approximated 
$35,000,000, being $1.75 interest on every 
$100 of bonds. 

Holders of coupon bonds obtain their 
interest money from any bank or post- 
office in the country by simply present- 
ing their coupons. Holders of regis- 
tered bonds are sent checks for their 
interest by the Treasury. 

Hereafter every six months ten to 
fifteen million American citizens are to 
receive interest money on their Liberty 
Loan Bonds from the United States 
government. This is going to create 
a closer and more direct association of 
these citizens with their government, 
and the effect of this association is 
going to be of great value to these citi- 
zens, and of great value to the nation 
in making them more personally inter- 
ested in their government, and more 
active and alert in the exercise of their 
duties and rights as citizens. Every 
Liberty bondholder is going to be an ac- 
tive champion of wise and economic 
legislation and administration. 

The Liberty Loan is not only a great 
financial transaction; it is a great na- 
tional force, a great national bond 
between the bondholders and their coun- 
try, a great influence for better govern- 
ment and better citizenship. 


Liberty-Bond Coupons 


T HE interest coupons of Liberty Loan 
bonds are payable at any Federal Re- 


serve bank or subtreasury and at the 
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Treasury Department in Washington, 
and any national bank which is a gen- 
eral depositary of government funds is 
required to cash these coupons without 
charge. 

It is believed by the Treasury De- 
partment that no bank or trust company 
which is a depositary of the proceeds of 
Liberty bonds or Treasury certificates of 
indebtedness will make a charge for col- 
lecting the coupons, paying cash to the 
holder. The service rendered by bank- 
ing institutions in cashing these interest 
coupons is a substantial one, but it is 
hoped that these depositaries will per- 
form the service without charge as a 
patriotic duty. 


Thrift Stamps 


[? IS pointed out by the Treasury De- 

partment that thrift stamps are not 
made redeemable in cash for the reason 
that these stamps are simply intended as 
a convenient method for the small sav- 
ers to accumulate enough to purchase 
war savings stamps, which bear interest 
and are redeemable in cash. 

In addition, to provide for redemption 
for these thrift stamps would involve 
such an amount of detailed accounting 
and labor and expense as to impair the 
practicability of their use. In fact, they 
would be more trouble and expense to 
the government, possibly, than they are 
worth. 


Revenue Officials to Assist in 
Making out Income Tax Papers 


P EOPLE all over the country are mak- 
ing numerous inquiries about their 
income tax returns. 

Men of the field force of the Bureau 
of Internal Revenue of the Treasury 
Department will visit every county in 
the United States during January and 
February. Notice of their arrival will 
be given in advance. 

The services of these officials in mak- 
ing out income tax returns will be given 
without cost to all persons requesting 
it. Failure to see them, however, will 
not relieve citizens of the duty imposed 
upon them to file their returns not later 
than March 1. 
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Questions as to when a farmer is to 
make his return of the value of crops 
and stock, the relation of these things 
to income, etc., and as to employees and 
other matters, will all be answered by 
the revenue field force. 


Child Welfare Legislation 


BOTH good and bad records for child 

welfare legislation were established 
by the various states in 1916-1917, ac- 
cording to the November Child Labor 
Bulletin, containing the thirteenth annu- 
al report of the general secretary of the 
National Child Labor Committee. 
Among the states which weakened their 
laws were four—Connecticut, Massa- 
chusetts, New Hampshire, and Vermont 
—which gave to some official or com- 
mission the power to relax the Child 
Labor Law of the state during the war; 
and two states—New York and Cali- 
fornia—which authorized a similar re- 
laxation of their Compulsory Education 
Laws. Among the eleven states which 
strengthened their Child Labor Laws are 
Delaware, Illinois, Kansas, and Texas, 
where entirely new laws were enacted, 
and Wisconsin, which added domestic 
service to the list of occupations for 
which work permits are required. Com- 
pulsory Education Laws were improved 
in six states; and Mothers’ Pension 
Laws were enacted for the first time in 
Arkansas, Delaware, Maine, and Texas, 
and amended in ten other states, making 
a total of thirty-four states which now 
have Mothers’ Pension Laws. 

In outlining the work for the next year, 
Owen R. Lovejoy, secretary of the Na- 
tional Child Labor Committee, says: “As 
standards of child labor legislation rise 
in the different states it becomes increas- 
ingly evident that further steps for the 
protection of children against exploita- 
tion must be taken in closer co-opera- 
tion with other measures for the wel- 
fare of children. The problem 
of safeguarding the child is one which 
involves consideration of health, educa- 
tion, recreation, and general well-bal- 
anced, training for useful service to the 
community. We believe it is the duty 
of this committee to seek a closer co-op- 








eration than has been possible heretofore 
in developing legislation that shall safe- 
guard children in all these respects, so 
that legislation may be built up as a con- 
sistent whole, expressed in some clear 
code easily understood by all the citizens 
of any commonwealth.” 

In addition to the annual report of the 
National Child Labor Committee, the 
November Child Labor Bulletin contains 
a study of Child Labor and Juvenile De- 
linquency in Manhattan by Mabel Brown 
Ellis, the National Child Labor Commit- 
tee’s Special Agent on Juvenile Courts. 
The records of 1,792 children who 
passed through the Children’s Court in 
New York in 1916 were studied by Miss 
Ellis to find out whether there is a great- 
er tendency to delinquency among em- 
ployed or unemployed children. The 
popular feeling is that the child who is 
not employed is more likely to get into 
mischief than the employed child, but 
Miss Ellis found quite the opposite to be 
the case,—that working children contrib- 
uted four times their share to the ranks 
of juvenile delinquency. They are also 
responsible for a larger proportion of 
serious offenses than the nonworking 
children. “Among the recidivists, or re- 
peating offenders,” says Miss Ellis, “both 
the absolute and relative numbers of 
workers are very much in excess of the 
unemployed.” In an effort to account 
for the poor showing of the working 
children, material was gathered showing 
the age, amount of schooling, nationality, 
and home conditions of these children 
as compared with unemployed children. 
In every case it was found that condi- 
tions were about the same for the two 
groups,—that the working children had 
as much education, as intelligent par- 
ents, and as good homes as the nonwork- 
ing children. “It is hard to avoid the 
conclusion,” says Miss Ellis, “that the 
mere fact of being at work, irrespective 
of occupation, was a more potent factor 
than age or family conditions in bringing 
these boys before the Children’s Court.” 

In her recommendations Miss . Ellis 
urges better enforcement of child labor 
and compulsory education laws, the es- 
tablishment of more special schools for 
the retarded boy who is not mentally de- 
fective, and vocational guidance of chil- 
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dren who are of the legal age for em- 
ployment, and are mentally and physical- 
ly fit to go to work. 


Promise to Pay Debt When Able 


A DEBTOR’S tender of a small pay- 

ment on account within the period 
of limitation, which the creditor refused, 
was in Re Maniatakis, — Pa. —, 101 Atl. 
920, L.R.A.—, —, held to stop the run- 
ning of limitations, a tender of payment 
on account of a debt, though not ac- 
cepted by the creditor, being a sufficient 
acknowledgment by the debtor to toll the 
statute. It is observed by the court that 
a clear, distinct, and unequivocal ac- 
knowledgment of a debt as an existing 
obligation such as is consistent with a 
promise to pay, is sufficient to toll the 
Statute of Limitations. There must, 
however, be no uncertainty, either in the 
acknowledgment or in the identification 
of the debt; and the acknowledgment 
must be plainly referable to the very debt 
upon which the action is based, and also 
must be consistent with a promise to 
pay on demand, and not accompanied 
by other expressions indicating a mere 
willingness to pay at a future time. 
Appended to the above decision in 
L.R.A.—, —, is a note supplementing the 
note to Benton v. Benton, 27 L.R.A. 
(N.S.) 300, wherein the prevailing rule 
is laid down that a promise by a debtor 
to pay his debt “as soon as he can,” 
“when able,” or “when in his power,” 
etc., is a conditional promise, and where 
relied upon either to take a previously 
existing debt out of the Statute of 
Limitations, or as an original promise, 
it is incumbent upon the creditor to show 
that the condition has been fulfilled; in 
other words, that the debtor is able to 
pay. 


The 1917 Annual Report of the 


Secretary of the Treasury 


HE annual report of Secretary of the 
Treasury McAdoo is unusal in form, 
matter, and size. Eighty pages consti- 
tute the report itself, to which are added 
270 pages of exhibits and tables and 
abstracts of reports of bureaus and 
divisions. 
Some of the striking paragraphs of 
the report are as follows: 
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Our Unparalleled Problems. 


America’s entry into the European 
war brought the country face to face 
with unparalleled and unusual financial 
problems, both in their variety and mag- 
nitude. To these were added the in- 
evitable accompaniment of many other 
problems arising out of essential eco- 
nomic readjustments necessitated by the 
war and the transformation of an un- 
armed and peaceful nation into a for- 
midable armed combatant. 
> * * K * ok K 

“Business as usual’ cannot, of course, 
be adopted as the guiding principle in 
time of war. Business must be re- 
adjusted to the war-making function of 
the nation. 


Economy of Superlative Importance. 


What is of superlative importance in 
the readjustment that must take place is 
that our people shall be impressed with 
the necessity of economizing in the con- 
sumption of articles of clothing, food, 
and fuel, and of every other thing which 
constitutes a drain upon the available 
supplies, materials, and resources of the 
country. Everything wasted now is noth- 
ing short of criminal. 

* * * * * ok * 

The great financial operations of the 
government cannot be carried forward 
successfully unless the people of the 
United States economize in every possible 
direction, save their money, and lend it 
to the government. 


Keep Your Liberty Bond. 


The man who subscribes for a govern- 
ment bond, and is advertised as a patriot 
for doing so, is not a patriot if he imme- 
diately sells that bond on the market 
when he does not imperatively need the 


money. It is not mere subscription to a 
bond that helps the: government; it is 
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by actually lending money to the govern- 
ment, and not by merely promising it and 
shifting the load to someone else, that 
the citizen really helps in this great time. 
* K * * * * * 

There is no desire, however, on the 
part of the government to prevent or to 
interfere with the freedom of legitimate 
trading in government bonds,—that is, 
trading in good faith. 


Our Loans to Other Nations 


HE United States has loaned to other 
nations engaged in war with Germany 
something over three billion dollars, tak- 
ing for the sums advanced the obligations 
of such nations, bearing the same interest 
and maturing at the same time as the 
Liberty Loan Bonds. 

The wisdom of this policy is beyond 
question. By strengthening these nations 
and making them as powerful and as ef- 
fective as possible we are greatly aiding 
in the shortening of the struggle; we are 
doing much to insure an ultimate victory ; 
we are doing only that which it is our 
duty to do toward our Allies in this tre- 
mendous war. ° 

The fact that if we did not advance 
this money much of the work which 
the allies are doing would have to be 
done with American money and Amer- 
ican men establishes clearly the intelli- 
gence and wisdom of our policy. 

There is work to be done which re- 
quires the expenditure of blood and 
treasure. In making these money ad- 
vances to Great Britain, France, Italy, 
and other nations we are lending money, 
which will be returned to us, instead of 
expending sums possibly as great, pos- 
sibly greater, with no hope of return. 
In addition, we are saving the lives of 
American soldiers. 

No policy the American government 
has pursued is wiser or more truly 
economical and patriotic. 
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Where law ends tyranny begins.— William Pitt. 


Animals — unlicensed dog — negli- 
gent killing — liability. That a dog 
was unlicensed is held in Lacker v. 
Strauss, 226 Mass. 579, 116 N. E. 236, 
annotated in L.R.A.1917F, 434, not to re- 
lieve one negligently killing it in a high- 
way from liability in damages to its own- 
er. 


Appeal — remarks of counsel. Re- 
marks of the county attorney in his ar- 
gument, it is held in the Oklahoma case 
of Allen v. State, 164 Pac. 1002, L.R.A. 
1917F, 210, will be considered and con- 
strued in reference to the evidence, and 
in order to constitute reversible error the 
impropriety indulged in must have been 
such as may have improperly influenced 
the verdict. 


Attorney and client — discharge — 
damages. That an attorney is not en- 
titled to damages for discharge before 
completing the service for which he was 
employed, unless he has changed his po- 
sition or incurred expense or was em- 
ployed under a general retainer for a 
fixed period, but may recover only the 
reasonable value of the services actually 
performed, is held in Martin v. Camp, 
219 N. Y. 170, 114 N. E. 46, annotated 
in L.R.A.1917F, 402. 


Attorney and client — allowance of 
fees — effect on contract obligation. 
An allowance of attorney’s fees out of 
the husband’s estate under the statute 


in a divorce proceeding upon application 
of the wife is held not to relieve her of 
her contract obligation to compensate her 
attorney for his services in such proceed- 
ing in the Michigan case of Culley v. 
Badgley, 163 N. W. 33, L.R.A.1917F, 
359. 

The authorities are not unanimous upon the 
liability of a wife for legal service in a divorce 
suit. The earlier cases on this question are 
discussed in the notes to Wolcott v. Patter- 
son, 24 L.R.A. 634, and Tyler v. Winder, 34 
L.R.A.(N.S.) 1080. The court in the above 
decision necessarily assumed that the wife may 
be liable for such services, the question there 
being whether the wife is relieved of her con- 
tract to pay attorney fees by an allowance of 
attorney fees against the husband in the di- 
vorce action. The court came to the conclu- 
sion that she is not so relieved. See State 
ex rel. Arthur v. Superior Ct. 58 Wash. 97, 
107 Pac. 876, discussed in the earlier note for 
a similar decision. 


Automobile — dangerous agency — 
intrusting to incompetent driver. The 
owner of an automobile is held liable in 
the Alabama case of Gardiner v. Solo- 
mon, 75 So. 621, annotated in L.R.A. 
1917F, 380, for injury inflicted on a pe- 
destrian by his adult son in the use of the 
machine under circumstances where the 
doctrine of respondeat superior would 
not apply, if the son was, to the knowl- 
edge of the owner, incompetent to handle 
the machine with safety. 


Automobile — duty to guest. The 
driver of an automobile who has invited 
a guest to ride with him is held not ab- 


747 





Case and Comment 


solved from responsibility for negligence 
or imprudence in the Louisiana case of 
Jacobs v. Jacobs, 74 So. 992, L.R.A. 
1917F, 253, merely because he is per- 
forming a gratuitous service or favor to 
his companion. 


Automobile — speed — duty of 
driver. Asa general rule, it is the duty 
of the driver of an automobile to main- 
tain a speed sufficiently slow and to have 
such control of his car that he can stop 
within the distance in which he can plain- 
ly see an obstruction or danger ahead. 
But that rule, it is held in the Louisiana 
case of Jacobs v. Jacobs, 74 So. 992, 
L.R.A.1917F, 253, does not apply to a 
case where a dangerous situation which 
the driver of the automobile had no rea- 
son to expect suddenly appeared immedi- 
ately in front of the car. 


Bank — misappropriation by presi- 
dent — liability. A bank which honors 
a memorandum check by its president in 
his own favor upon the account of a cus- 
tomer is held answerable to the customer 
for the amount thereby withdrawn from 
the account, in Chapman v. First Nat. 
Bank, 72 Or. 492, 143 Pac. 630, L.R.A. 
1917F, 300, although the check was 
signed by the name of the customer, ac- 
companied by the president’s initials, and 
the customer had requested the president 
to loan for him part of the money which 
he had on deposit. 


Bank — set-off — notes and fiduci- 
ary fund. A bank, it is held in the 
Alabama case of Bank of Guntersville 
v. Crayter, 75 So. 7, L.R.A.1917F, 460, 
cannot, after the death of the depositor, 
set off, as against the true owner, funds 
deposited by a loan agent in his own 
name with the word “agent” appended 
thereto, upon unmatured notes executed 
to it by the depositor in his own name, 
for money lent him. 


Bills and notes — failure to apply 
deposit account on note — release of 
surety. A bank holding a note payable 
at its place of business is held in the 
Mississippi case of Moreland v. People’s 
Bank, 74 So. 828, annotated in L.R.A. 
1917F, 263, to owe the surety no duty 
to apply the maker’s deposit account 


upon the note at maturity, failure to per- 
form which will release the surety. 


Bonds — corporate — provision for 
payment of taxes — income tax. The 
Federal income tax which the corpora- 
tion is required to withhold at its source 
is held in the Arkansas case of Urqu- 
hart v. Marion Hotel Co. 194 S. W. 1, 
L.R.A.1917F, 203, not to be within the 
provision of a corporate bond binding 
the corporation to pay without deduction 
from either principal or interest for any 
tax or taxes which it may be required to 
pay or retain therefrom under any law, 
the corporation agreeing to pay such tax, 
since such income tax is not levied upon 
the bonds, nor primarily upon interest 
accumulating thereon. 

This decision is of considerable importance, 
since at first blush it would seem that a pro- 
vision such as was under consideration (any 
tax or taxes required to be paid or retained 
under any present or future law) would be 
broad enough to cover a deduction at the 
source under an income tax act subsequently 
enacted. It may be said that the law at pres- 
ent, at least, is that contracts in bonds and 
mortgages rendering the principal and inter- 
est tax free do not include taxes on the 
income of the holder of such obligations un- 
less such a tax is expressly included in the 
guaranty. This is also the view taken in 
Black on Income Taxes, 2d ed. § 360, which 
is quoted at length in the Urquhart Case. 


Carrier — stalling car — injury to 
passenger — proximate cause. A pas- 
senger who, to avoid delay, leaves a car 
which, through the carrier’s negligence, 
has been stalled a short distance from 
his destination, and proceeds to walk 
along the track across a trestle, when 
he might have chosen another way which 
was safe, is held not entitled in Paducah 
Traction Co. v. Weitlauf, 176 Ky. 82, 
195 S. W. 99, annotated in L.R.A. 1917F, 
353, to hold the carrier liable for i injury 
due to his falling on the trestle, since 
his own negligence was the proximate 
cause of his injury. 


Constitutional law — due process 
of law — municipal taxation — public 
use — establishing coal and fuel yard. 
Municipal taxation to raise the money 
necessary to enable the municipality to 
establish and maintain a permanent coal 
and fuel yard for the purpose of selling 
wood, coal, and fuel to its inhabitants 





without financial profit, conformably to 
state legislation purporting to be passed 
in the public interest, and so declared to 
be by the highest court of the state, can- 
not be said, it is held in Jones v. Port- 
land, — U. S. —, U. S. Adv. Ops. 1917, 
p. 130, 38 Sup. Ct. Rep. —, to deny the 
taxpayers the protection which the con- 
stitutional guaranty of due process of 
law affords against the taking of their 
property for uses that are private. 


Contract — restraint of trade — 
not to engage in business. A contract 
by a vendor of a furniture and undertak- 
ing business located at a certain place, 
not to re-engage in such business any- 
where while the vendee was engaged 
therein at such location, either individu- 
ally or in connection with another, is 
held void as against public policy in Tori- 
an v. Fuqua, 175 Ky. 428, 194 S. W. 359, 
L.R.A.1917F, 251. 


Contract — to control disposition of 
property — public policy. A contract 
by relatives of a property owner to pay 
an attorney for services in controlling 
and advising the property owner with 
respect to the disposition of his prop- 
erty, so as to secure for such relatives 
interests in the property, is held against 

public policy in Flack v. Warner, 278 Ill. 
368, 116 N. E. 202, annotated in L.R.A. 
1917F, 464, on the subject of validity of 
contract to influence, by apparently dis- 
interested advice, the conduct of a third 
person to whom the promisor owes no 
contractual duty. 


Contract — to secure waivers — 
debt of another — Statute of Frauds. 
An agreement by a taxpayer to secure 
waivers from other taxpayers of the stat- 
utory limit for street improvement as- 
sessments, and promises to pay the full 
costs of the improvement, is held not 
within the provision of the Statute of 
Frauds requiring promises to pay the 
debt of another to be in writing, in the 
North Carolina case of Charlotte v. Al- 
exander, 92 S. E. 384, L.R.A.1917F, 493. 

The defendant in this case did not promise 
to pay the debt for another, that is, the assess- 
ments of the property owners, but guaranteed 
to secure waivers of a statutory limitation as 
to assessments and an agreement on the part 
of the property owners to pay the assessments, 
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if the improvement should be made. It is 
clear that the decision that this is an original 
promise and does not come within the Stat- 
ute of Frauds, requiring a promise to pay 
the debt of another to be in writing, is cor- 
rect. An extended search has not disclosed 
any other cases passing upon the question 
whether an agreement to procure from an- 
other a waiver of a legal right or defense 
is a contract to answer for the debt, default, 
or miscarriage of another within the Statute 
of Frauds. 


Corporation — compensation of 
officer. An officer of a corporation who 
is also a director, in the absence of a spe- 
cial contract, is held not entitled, unless 
under some special circumstances, to re- 
cover as upon an implied contract, com- 
pensation for services rendered in dis- 
charge of his official duties, in the West 
Virginia case of Goodin v. Dixie Port- 
land Cement Co. 90 S. E. 544, annotated 
in L.R.A.1917F, 308. 


Discrimination — rates — passes to 
officers — compensation for fees and 
service. The giving of annual railroad 


passes to sheriffs and clerks of courts in 
payment of fees and commissions to 
which such officers may be entitled dur- 
ing the year by reason of litigation or 
services which they may render to com- 
pany constitutes a violation of the con- 
stitutional and _ statutory provisions 
against the granting of franks, free 
passes, or the transportation to any state, 
county, or municipal officer, and against 
the granting of rebates, and the charging 
and receiving from any person a greater 
or less compensation than is charged or 
received from any other person: for a like 
service, or than that specified in the pub- 
lished tariffs. Com. ex rel. Kelly v. 
— R. Co. (Va.) P.U.R.1917F, 


Easement — private way — use for 
gas pipes. That the right to use a pri- 
vate way for access from a highway to 
land not abutting thereon does not in- 
clude the right to lay gas pipes in the 
way, is held in the Pennsylvania case of 
Allen v. Scheib, 101 Atl. 102, annotated 
in L.R.A.1917F, 446. 


Elevator — absence of operator — 
effect. Failure to employ an operator 
for a single automatic push-button eleva- 
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tor in a hospital or asylum is held not 
actionable by any passenger, except a 
child of such tender years that it cannot 
know and appreciate the risk, in the 
Louisiana case of Ross v. Sisters of 
Charity of the Incarnate Ward, 75 So. 
425, L.R.A.1917F, 260. 


False imprisonment — liability of 
magistrate. A magistrate who, know- 
ing of an arrest, fails to have the alleged 

offender brought before him without de- 
v0 as required by statute, and permits 
him to be imprisoned without bail until 
the following day, is held guilty of false 
imprisonment in Von Arx v. Shafer, 241 
Fed. 649, annotated in L.R.A.1917F, 427. 


Food — implied warranty by whole- 
saler. That there is no implied war- 
ranty by a wholesaler of potatoes pur- 
chased by a retailer that they are in fact 
sound if their appearance is good, is held 
in the Oregon case of Swank v. Battag- 
lia, 164 Pac. 705, annotated in L.R.A. 
1917F, 469. 


Garnishment — after delivery of 
check in payment. An _ administrator 


is held not subject to garnishment in the 
Maryland case of American — Chem- 


ical Co. v. Scrimger, 100 Atl. 774, anno- 
tated in L.R.A.1917F, 394, for the share 
of a distributee of the estate after the 
delivery of a post-dated check for the 
amount of such share, although his ac- 
count has not been passed by the court. 


Highway — trees — right to destroy. 
The owner of the fee of a street is held 
in the California case of Santa Barbara 
County v. More, 164 Pac. 895, annotated 
in L.R.A.1917F, 385, to be deprived of 
the right to remove trees which he has 
planted therein, by statutes placing them 
under the charge of a board of forestry, 
and imposing a penalty upon whoever 
destroys any shade or ornamental tree. 


Homestead — purchase of mortgage 
by widow — effect. That a widow 
who advances her own funds to purchase 
a mortgage on the homestead can acquire 
no right to the fee by foreclosing the 
mortgage, as against the infant children 
of herself and her deceased husband, 
which she can convey to a stranger, is 
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held in the Arkansas case of Sorrels v. 
Childers, 195 S. W. 1, annotated in 
L.R.A.1917F, 430. 


Husband and wife — mortgage to 
secure husband's debt. Section 1, art. 
11, of the Constitution of Florida of 
1885, which provides that the property 
of a married woman, owned by her be- 
fore marriage, or lawfully acquired aft- 
erward, shall be her separate property, 
and shall not be liable for the debts of 
her husband without her consent given 
by some instrument in writing, executed 
according to the law respecting convey- 
ances by married women, is held in the 
Florida case of Ocklawaha River Farms 
Co. v. Young, 74 So. 644, L.R.A.1917F, 
337, not to preclude a married woman 
from subjecting her separate property 
to the payment of her husband’s pre-ex- 
isting debt by joining with him in the 
execution of a mortgage in the form of 
a deed absolute, provided the same is 
executed in accordance with the law re- 
specting conveyances by married women. 


The married women’s separate property acts 
frequently authorize a married woman to bind 
her separate property for a debt of her hus- 
band. The method in which this may be done 
is usually prescribed in the statute or consti- 
tutional provision relating to the subject. It 
was urged in the above case that the separate 
property of the wife was not bound because 
the writing did not expressly state that it was 
given for the purpose of making the wife’s 
property liable for the debt of her husband. 
This contention of counsel was negatived by 
the court. Upon this restricted phase of the 
subject, this case appears to be one of first 
impression, a search disclosing no other in 
point. 


Infants — care required to avoid 
accidents. That a fourteen-year-old 
boy is not required to use the same de- 
gree of care as an adult in avoiding ve- 
hicles passing in the street is held in 
Jacobs v. Koehler Sporting Goods Co. 
208 N. Y. 416, 102 N. E. 219, which is 
accompanied in L.R.A.1917F, 7, by an 
extensive note as to contributory negli- 
gence of children. 

Although there are several of the earlier 
decisions to the contrary, it is well settled 
that the rigid rule applied to the conduct of 
an adult in determining whether he exercised 
due care to avoid danger is not to be applied 
to the conduct of a child, but that the stand- 
ard by which the conduct of a child should be 
measured, in determining whether it exercised 
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due care, is the care which is ordinarily exer- 
cised by children of the same age, capacity, 
discretion, knowledge, and experience, under 
the same or similar circumstances. This rule 
is well settled and its applications are numer- 
ous. It has been applied in many actions 
for injuries to children by teams, wagons, or 
automobiles in the street. 


Insurance — accident — ptomaine 
poisoning. Death from ptomaine poi- 
son contained in mushrooms supposed to 
be edible, and eaten by the insured with- 
out negligence, is held within a policy 
insuring against. death by accidental 
means not resulting from or contributed 
to, directly or indirectly, wholly or par- 
tially, by disease, in the Indiana case of 
United States Casualty Co. v. Griffis, 114 
N. E. 83, L.R.A.1917F, 481. 


Insurance — mortgagee clause — 
duty of mortgagee to pay premium. 
A mortgagee who, by the terms of his 
contract, is under no obligation to pay 
the premiums for insurance on the prop- 
erty, is held in the Rhode Island case 
of Home Ins. Co. v. Union Trust Co. 
100 Atl. 1010, annotated in L.R.A.1917F, 
375, not to assume such obligation in 
favor of the insurer by a rider attached 
to the policy making the loss payable to 
him as his interest shall appear, provided 
that, if the mortgagor fails to pay any 
premium due under the policy, the mort- 
gagee shall on demand pay the same; at 
least where, after another proviso, the 
rider recites, “otherwise this policy shall 
be null and void.” 


The few cases which have considered the 
question are in conflict as to whether a proviso 
in the mortgagee clause to the effect that upon 
default by the mortgagor in the payment of 
premium the mortgagee shall pay them, 
amount merely to a condition of the mort- 
gagee’s right to recover upon the policy, or to 
a covenant imposing a personal obligation. 
The conclusion reached in the foregoing deci- 
sion, that the provision was merely a condi- 
tion, is supported by a recent New York case, 
Coykendall v. Blackmer (1914) 161 App. Div. 
11, 146 N. Y. Supp. 631. 


Interstate commerce — natural gas 
— right of Commission to fix price 
within state. The fact that natural gas 
is brought in from another state does 
not, in the absence of congressional ac- 
tion, deprive a New York Commission 
of jurisdiction to fix a proper rate to be 


charged therefor, it is held in Davis v. 
Pennsylvania Gas Co. P.U.R.1917F, 611. 


Mandamus — to compel holding of 
election — prematurity. Mandamus it 
is held in the Oregon case of State ex 
rel. Withycombe v. Stannard, 165 Pac. 
566, annotated in L.R.A.1917F, 215, will 
lie to compel county officials who have 
declared their intention not to comply 
with the requirements of the law neces- 
sary to the holding of an election to take 
the steps necessary for that purpose, al- 
though the time has not yet arrived for 
the performance of any act. 


This decision seems sound, in view of the 
special circumstances existing in the case. It 
is supported by a number of cases discussing 
the remedy of mandamus as applied to nom- 
inations. It seems that unless this remedy is 
permitted in the class of cases under con- 
sideration, in advance of the time designated 
for performance of the act in question, in the 
event of a clear refusal or expressed inten- 
tion not to perform the act, it would often 
occur that no practical benefit could be ob- 
tained thereby. Of course, in the absence of 
such special circumstances, an application for 
mandamus in advance of the time fixed for 
performance would be premature; and in the 
majority of the cases in which it has been 
held that the application was premature, it 
seems as though an application for manda- 
mus after the time fixed for performance 
would not have been futile, as it would have 
been in State ex rel. Withycombe v. Stannard. 


Intoxicating liquor — Jamaica ginger. 
Jamaica ginger is held to be an_intoxi- 
cating liquor, in State v. Miller, 92 Kan. 
994, 142 Pac. 979, annotated in L.R.A. 
1917F, 238, notwithstanding it has a me- 
dicinal use and the formula for its prep- 
aration is given in the United States Dis- 
pensatory, where it is classified with 
lemon, vanilla, cinnamon, cloves, cam- 
phor, cologne, paragoric, wintergreen, 
and like tinctures, extracts and essences. 


Jamaica ginger, though generally used as a 
medicine, may be classed with intoxicating 
liquors if it is kept and sold as a beverage 
rather than as a medicine. State v. Krinski 
(1905) 78 Vt. 162, 62 Atl. 37. And in Mitchell 
v. Com. (1899) 106 Ky. 602, 51 S. W. 17, it 
was held that the jury was justified i in finding 
that Jamaica ginger was a spirituous liquor, 
upon the evidence of a druggist that the regu- 
lation requiremegts of Jamaica ginger was 
90 per cent alcohol and 4 per cent ginger, al- 
though both the vendor and vendee swore 
that it was not intoxicating, the court saying 
that, without the druggist’s evidence, it is a 
matter of common knowledge that Jamaica 
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ginger is an intoxicant and spirituous liquor, 
and it is hardly more necessary to introduce 
testimony of that fact than it would be con- 
cerning whisky. 


Jury — use of alcoholic medicine 
— misconduct. The use of small quan- 
tities of whisky or other intoxicants, 
mixed with curative drugs, or diluted 
and used strictly for medicinal purposes, 
by jurors when not deliberating upon the 
verdict, is held in the Oklahoma case of 
Allen v. State, 164 Pac. 1002, L.R.A. 
1917F, 210, not to be such misconduct as 
will vitiate the verdict and authorize the 
granting of a new trial, where it appears 
that such jurors were in no way incapac- 
itated thereby for the proper perform- 
ance of their duties. 


Master and servant — driver of 
moving van — authority to invite 
passengers. That the driver of a mov- 
ing van has no implied authority to in- 
vite the owner of the goods to accom- 
pany them on the van, so as to render 
the owner of the van liable for injury 
inflicted upon him by the careless driv- 
ing of the van is held in the Washington 
case of Gruber v. Cater Transfer Co. 
165 Pac. 491, annotated in L.R.A.1917F, 
422. 


Master and servant — fall of scaffold 
— construction by foreman. That a 
master has furnished suitable material 
for construction of a scaffold is held in 
Griffin & Son v. Parker, 129 Tenn. 446, 
164 S. W. 1142, L.R.A.1917F, 497, not 
to relieve him from liability for injury 
to a workman caused by insufficiency of 
the scaffold, if the structure is erected 
under the supervision of the master’s 
foreman from materials selected by him. 


That a master is bound under common-law 
rules to use reasonable care to furnish a rea- 
sonably safe place for his servant to work is 
not questioned by any competent authority, 
but there is an exception to that rule almost 
as universally accepted; namely, that where 
a master has provided an adequate and acces- 
sible stock of suitable appliances from which 
to make a selection, he cannot be held respon- 
sible for injuries from the selection of a de- 
fective appliance by.a servant who knew or 
ought to have known of the defects. This ex- 
ception is itself subject to another excep- 
tion, and the doctrine enunciated in the fore- 
going case that when an employer takes upon 
himself, either personally or through an agent, 
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the duty of selecting for use certain mate- 
rials from a mass of such materials at hand, 
he is chargeable with any negligence in such 
selection, is sustained on high authority. 


Master and servant — negligence of 
minor. Plaintiff, a fourteen-year-old 
bell boy, was injured because of protrud- 
ing his head through an opening in the 
door of a passenger elevator. His duties 
which he was performing did not require 
him to so endanger himself, and could 
have been performed without any risk. 
He understood the opening and obvious 
danger that might be the consequence of 
his act. Assuming, however, negligence 
in operating the elevator in the condi- 
tion it was in, and conceding that the 
same was dangerous, it is held in Der- 
ringer v. Tatley, 34 N. D. 43, 157 N. W. 
811, annotated in L.R.A.1917F, 187, that 
plaintiff is not exonerated from his con- 
tributory negligence simply because he 
did not realize his risk assumed, or did 
not think of what he was doing and ob- 
serve the hazardous position'in which 
he was placing himself. His employer 
had the right to expect that he would 
avoid such open and obvious danger, ad- 
mittedly known to plaintiff to be such. 


Master and servant — scaffold — 
reliance on materials. Where the mas- 
ter selects and furnishes material for 
scaffolding purposes, to be used for that 
purpose only, the servants it is held in 
Hutchins v. Wolfe, 127 Minn. 337, 149 
N. W. 543, L.R.A.1917F, 500, may as- 
sume that in selecting the same the mas- 
ter exercised due care, and they are not 
required, before using it to determine 
whether it is suitable for the purpose. 


Master and servant — son using 


automobile as servant. One owning 
an automobile for the pleasure of his 
family is held not liable in Van Blaricom 
v. Dodgson, 220 N. Y. 111, 115 N. E. 
443, accompanied by supplemental anno- 
tation in L.R.A.1917F, 363, for injury 
negligently caused by his adult son, who 
is a capable driver, when, with the own- 
er’s permission, he is using the car for 
his own purposes, on the theory that in 
so doing he is really carrying out the 
business of the owner of furnishing such 
pleasure. 
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Municipal corporation — power to 
forbid parking of automobiles on 
streets. Statutory authority to control 
the streets, keep them free from nui- 
sance, and regulate the driving of ve- 
hicles thereon, is held in the Iowa case 
of Pugh v. Crawford, 156 N. W. 892, 
annotated in L.R.A.1917F, 345, to em- 
power a municipal corporation, where the 
statute declares the obstruction of streets 
to be a nuisance, to forbid the parking 
of automobiles on streets in congested 
districts. 

It was also decided in this case that the 
municipality was not deprived of authority 
to forbid such parking by reason of the fact 
that the legislature had made it unlawful to 
permit automobiles to stand near corners, hy- 
drants, or the entrance to theaters, or with 
machinery running, and had forbidden munic- 
ipalities to exclude them from the free use 
of highways. There are as yet few cases 
which have considered questions dealing with 
parking and leaving automobiles in the high- 


way, and for this reason this case is of un- 
usual value. 


Municipal corporation—private walk 
— liability for defect. A municipal 
corporation is held not liable in the 
Washington case of La Breck v. Hoqui- 
am, 164 Pac. 67, L.R.A.1917F, 297, for 
injury to a pedestrian from a defect in 
a cross walk built by a citizen for his 
own convenience without direction from 
the city, upon an unimproved street. 


Negligence — contributory — eight- 
year old boy. That contributory neg- 
ligence cannot be ascribed to an eight- 
year-old boy in attempting to assist in 
pushing a car along a railroad track, and 
who is injured in attempting to climb 
upon the car to ride across a cattle guard, 
is held in Ashby v. Norfolk Southern R. 
Co. 172 N. C. 98, 89 S. E. 1059, L.R.A. 
1917F, 116. 


Negligence — imputing to guest. 
Negligence on the part of the driver of 
an automobile is held not imputable to 
his guest in the car in the Louisiana case 
of Jacobs v. Jacobs, 74 So. 992, L.R.A. 
1917F, 253, nor does one who accepts 
an invitation to ride in an automobile 
thereby engage in such a common enter- 
prise or joint venture with the driver 
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that neither would be liable to the other 
for an act of negligence. 


Notice — imputed — knowledge of 
officer. The knowledge of an officer of 
a bank, acquired in a capacity other than 
as its representative, of an infirmity in 
commercial paper offered for discount, 
will not, it is held in the West Virginia 
case of Rusmisell v. White Oak Stave 
Co. 92 S. E. 672, L.R.A.1917F, 453, be 
imputed to the bank, when such official 
is also an officer of the corporation seek- 
ing the discount, and has an interest in 
the transaction so adverse to the bank 
that there is a reasonable presumption 
that he will not communicate his knowl- 
edge to it. 


Notice — knowledge of bank presi- 
dent — liability of bank. A bank is 
held chargeable with the knowledge of 
its president with respect to the mis- 
appropriation by the president of a de- 
posit account of a customer to his own 
use, in Chapman v. First Nat. Bank, 72 
Or. 492, 143 Pac. 630, L.R.A.1917F, 
300. 


Principal and agent — fraudulent 
transaction of agent — knowledge of 
principal. A bank is held not charge- 
able in Baker v. Berry Hill Mineral 
Springs Co. 112 Va. 280, 71 S. E. 626, 
L.R.A.1917F, 303, with the knowledge 
of its president and managing officer that 
he is perpetrating a fraud on a customer, 
so as to prevent its enforcing payment 
of his note, given to it as part of the 
transaction, where the president induces 
the customer to surrender stock and se- 
curities of a corporation to facilitate a 
reorganization, in consideration of stock 
in the new company and a promise that 
the bank will discount and carry his note 
for a certain amount until the president 
can sell a portion of the stock given him, 
to enable him to take up the note. 


Railroads — contributory negligence 
— child — diversion of attention. The 
passing of a passenger train is held not 
sufficient in Mollica v. Michigan C. R. 
Co. 170 Mich. 96, 135 N. W. 927, on 
the theory that it diverted his attention, 
to relieve of the charge of negligence a 
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bright boy nine and a half years old, who 
stands on a parallel track watching it 
while a train in plain sight on such track 
bears down upon and strikes him. 

The subject of contributory negligence 
of children on or about railroad tracks 
is discussed in the note which accom- 
panies this case in L.R.A.1917F, 118. 


Rates — commissions — jurisdiction 
— rebate for inadequate service. That 
the Wisconsin Commission is without 
jurisdiction to establish rebate based on 
deficiencies in service is held in Re Wis- 
consin-Minnesota Light & P. Co. P.U.R. 
1917F, 628. 


Rates — prohibitive charges to de- 
stroy a particular service. The impo- 
sition of prohibitive rates for the pur- 
pose of destroying a particular class of 
service cannot be justified from any 
standpoint, even though such service is 
not compensatory, it is held in the New 
York case of Regular Democratic Or- 
ganization v. Long Island R. Co. P.U.R. 
1917F, 677, since rates for public serv- 
ice must be reasonable alike to the pub- 
lic and to the utility, and the statute pro- 
vides for the method by which a public 
utility may discontinue service not nec- 
essary for successful operation or not 
demanded by public convenience and ne- 
cessity. 


Rates — proposed increase — ef- 
fect of inadequate service. Before a 
utility company can reasonably expect 
to make an increase in rates, it must put 
its plant and equipment in condition to 
furnish satisfactory service, and actually 
supply service of a reasonable grade, it 
is held in the Wisconsin case of Re Wis- 
consin-Minnesota Light & P. Co. P.U.R. 
1917F, 628. 


Return — operation at a loss — 
value of service. A public utility com- 
pany cannot be required to perform serv- 
ice at a loss, even in an emergency, it is 
held in the Indiana case of Re Boonville 
Electric Light & P. Co. P.U.R.1917F, 
770, although it cannot supply the serv- 
ice as cheaply as consumers could supply 
themselves. 


Return — reasonableness as a whole 
— abandonment of municipal street 
railway. A deficit sufficient to warrant 
a commission in approving a declaration 
of abandonment of a street railway in a 
municipality, it is held in the New York 
case of Re Dunkirk Street R. Co. P.U.R. 
1917F, 608, must be shown to be the 
result of operation within the borders of 
such municipality, and not in connection 
with the operation of an outside enter- 
prise. 


Service — abandonment — operation 
at a loss —trial. A public utility desir- 
ing to withdraw its entire property from 
the public service must show, it is held 
in the Colorado case of Re Denver, L. 
& N. R. Co. P.U.R.1917F, 744, that, 
after a fair trial, it is unable to earn 
legitimate operating expenses, and that 
such expenses cannot be met by an in- 
crease in rates commensurate with the 
value of the service. 


Service — electricity — change from 
direct to alternating current service— 
consumers’ equipment rendered useless 
— compensation. That a utility, upon 
changing from direct to alternating cur- 
rent, should pay the consumers the full 
present value of their electrical equip- 
ment which is made useless by such 
change in the service, is held in the Illi- 
nois case of Re Public Service Co. 
P.U.R.1917F, 797. 

In the same case, the Illinois Commis- 
sion, upon authorizing a change from 
direct to alternating current, required the 
utility to continue to furnish, or to se- 
cure from other sources, direct current 
for consumers occupying leased premi- 
ses whose leases would expire within two 
years. 


Service — railroads — physical con- 
nection. The mere fact that the physi- 
cal connection of the tracks of two rail- 
road companies will save the citizens of 
a town a large sum of money in drayage 
charges will not justify the ordering of 
such a connection, it is held-in the Okla- 
homa case of Chamber of Commerce v. 
St. Louis & S. F. R. Co. P.U.R.1917F, 
695, especially under abnormal crop and 
war conditions, requiring the companies 
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to forego all except the most imperative 
expenditures. 


Street railway — crossing tracks — 
negligence of child. A _ six-year-old 
child is held guilty of negligence in Kyle 
v. Boston Elev. R. Co. 215 Mass. 260, 
102 N. E. 310, L.R.A.1917F, 164, in fol- 
lowing other children across street car 
tracks at a place other than a street cross- 
ing without exercising any care to ascer- 
tain whether or not a car is approaching, 
which will preclude a recovery in case 
he is struck and killed by a car. So, a 
child six and one-half years of age is 
held negligent in Adams v. Boston Elev. 
R. Co. 222 Mass. 350, 110 N. E. 965, 
L.R.A.1917F, 165, in crossing street car 
tracks behind a passing car in such a 
manner as to come into contact with the 
side of a car moving on the other track, 
so as to be precluded from holding the 
street car company liable for the result- 
ing injury. And the fact that a nine- 
year-old boy was fleeing in fear from a 
Chinaman whom he had been torment- 
ing, when he ran in front of a street car 
which killed him, is held in Bothwell v. 
Boston Elev. R. Co. 215 Mass. 467, 102 
N. E. 665, annotated in L.R.A.1917F, 
167, not to eliminate the necessity of care 
on his part to sustain a recovery against 
the street car company for his death, un- 
der a statute authorizing a recovery for 
death negligently caused to a person not 
a passenger “in the exercise of due care.” 

The foregoing cases apply the doctrine of 
contributory negligence in actions for inju- 
ries to children where the child failed to exer- 
cise any care in crossing street car tracks. 
The first two cases are important as holding 
that even children five years and eleven months 
old and six and one-half years old respectively 
are not excused from exercising some care 
to avoid street cars while crossing the track, 
and may be charged with contributory negli- 
gence as matter of law if there is no evidence 
that they exercised any care. This view is 
supported by_some decisions cited in the an- 
notation in L.R.A.1917F, 7, on the general 
question of contributory negligence of chil- 
dren. But, as is there shown, some courts 
take the view that children of these ages 
should be conclusively presumed to lack. the 
capacity, judgment, and discretion essential to 
charge one with contributory negligence; 
while other courts, and doubtless the majority, 
hold that the question of capacity on the part 
of children of such ages cannot be determined 
as matter of law, but is for the jury, with 
the presumption in favor of incapacity. 
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Tax — inheritance — stock owned 
by nonresident. Stock in a domestic 
corporation held by a nonresident at his 
domicil at the time of his decease is held 
subject to an inheritance tax in the Cali- 
fornia case of McDougald v. Lilienthal, 
164 Pac. 387, annotated in L.R.A.1917F, 
267, under a statute providing that all 
property which shall pass by will or the 
intestate laws of this state from any 
person who may die seised or possessed 
of the same while a resident of this state, 
or if such decedent was not a resident 
of this state at the time of his death, 
which property, or any part thereof, 
shall be within this state, shall be sub- 
ject to tax, although the aid of the local 
courts is not necessary to effect the trans- 
fer. 


Tax — inheritance — widow's sup- 
port. The state inheritance tax, it is 
held in the Minnesota case of State ex 
rel. Pettit v. Probate Ct. 163 N. W. 285, 
L.R.A.1917F, 436, may not be imposed 
either upon the allowance made for the 
support of the widow and her family out 
of her deceased husband’s estate, pend- 
ing the administration thereof, or upon 
the personal property which she, as wid- 
ow, is entitled by law to select out of the 
estate. 


Tax — transfer — nonresident pledg- 
eor of stock. The interest of a non- 
resident deceased pledgeor of stock of a 
New Jersey corporation in such stock 
is held subject to the transfer tax im- 
posed by the Act of 1909 as amended in 
1914 in the New Jersey case of Security 
Trust Co. v. Edwards, 101 Atl. 384, an- 
notated in L.R.A.1917F, 273. 


It will be noted that under the decision 
in Security Trust Co. v. Edwards, only the 
interest which the pledgeor has in stock is tax- 
able. It is the doctrine 6f some New York 
cases that as long as the stock is pledged, 
until the debt has been paid, the security of 
the pledgee cannot be affected by the inheri- 
tance tax. Thus, in Re Pullman (1900) 46 
App. Div. 574, 62 N. Y. Supp. 395, stocks 
and bonds of New York corporations, belong- 
ing to the estate of a nonresident decedent, 
held in pledge to secure debts of the decedent 
in New York, were held not taxable for the 
reason that “the title to them is in the pledgee, 
and they are not in a situation to be taxed 
now as property of the estate of Mr. Pullman. 
All of their amount may be required to pay 
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the debts to which these bonds and stock 
are collateral, and the creditors’ security 
should not be diminished at this time.” 

Where the executor of the decedent has re- 
deemed stock pledged as collateral security by 
the decedent, it then becomes taxable. Re 
x (1902) 36 Misc. 755, 74 N. Y. Supp. 


It is held in Re Ames (1913) 141 Mu. x. 
Supp. 793, that stock in a domestic ‘corpora- 
tion pledged with foreign creditors for the 
payment of loans made by them to a non- 
resident decedent was not taxable. The court 
said that “there was no proof before the 
appraiser that the loans had been paid, or 
that the collateral had been sold by the for- 
eign creditors. Therefore at the time of a 
decedent’s death his interest in such collateral 
consisted of a right to redeem, and as this 
was not a right to any share or shares of stock 
of the General Electric Company, but merely 
a chose in action, it was not taxable under 
the Transfer Tax Law of this state.” The 
stock in the Ames Case was pledged to a resi- 
dent of the state of decedent’s domicil. 


Trover — right of assignee to re- 
cover. The first case apparently to 
pass upon the right of a carrier to take 
an assignment of a claim for conversion 
of freight in which it participated, and 
recover over against the other wrong- 
doer is the Minnesota case of Greer v. 
Equity Co-op. Exch. 163 N. W. 527, 
L.R.A.1917F, 440. The decision there- 
in, to the effect that such other could set 
up the defense that the railroad com- 
pany could not assert the shippers’ claim 
which had been assigned to it where it 
had committed the first act in conver- 
sion, or, in other words, that the equi- 
ties and defenses between the wrong- 
doers may be set up in such a case, and 
that the company is not entitled to claim 
as assignee of the shippers, and with the 
same rights, where it was the first at 
fault, seems to be in accord with reason 
and legal principles. 





Case and Comment 


Recent English and Canadian Decisions 





Water — riparian right — pollution. 
A riparian owner on a tidal navigable 
stream is held in the New Jersey case 
of Bouquet v. Hackensack Water Co. 
101 Atl. 379, annotated in L.R.A.1917F, 
206, to suffer no peculiar injury as such 
because the stream has been made less 
pleasant for boating, fishing, and bath- 
ing. The injury to him is the same as 
that to any other member of the public, 
and for the reason that his right qua 
riparian owner is that of access, and not 
a special right to use the stream in any 
different manner than others may use it. 


Will — holographic — typewritten. 
A will written on a typewriter is held in 
the California case of Re Dreyfus, 165 
Pac. 941, accompanied by supplemental 
annotation in L.R.A.1917F, 391, not to 
comply with the requirements of a stat- 
ute that a holographic will shall be en- 
tirely written, dated, and signed by the 
hand of the testator, and is therefore not 
admissible to probate as such will. 


Will — revocation — execution of 
second one. A second will which pur- 
ports to dispose of the whole estate, but 
does not expressly revoke the prior one, 
and which contains invalid bequests suffi- 
cient in amount to satisfy the bequests in 
the former one not provided for in the 
later one, is held insufficient in the Cali- 
fornia case of Re Marx, 164 Pac. 640, 
L.R.A.1917F, 234, to revoke such be- 


quests but both wills may stand, so far 
as such bequests are concerned, under a 
statute declaring that a prior will shall 
be revoked by a later one containing 
provisions wholly inconsistent with the 
terms of the former one. 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Contracts — fraud — rescission of 
executed contract. The rule that equity 
will not decree rescission of executed 
contracts does not apply where there has 
been a breach of a fiduciary relation ex- 
isting between the parties; hence a cus- 





tomer who has taken over and paid for 
shares of stock in the belief that they had 
been purchased for him by the broker on 
the market, when they were in fact 
owned by the broker himself, may re- 
scind and demand a return of his money 





Among the New Decisions 


upon tendering a retransfer of the shares, 
although they have in the meantime fall- 
en greatly in value. Armstrong v. Jack- 
son, 86 L. J. K. B. N. S. 375. 


Gas — rates — franchise fixing maxi- 
mum charge — violation by minimum 
monthly charge. A gas company which 
by the terms of its agreement with the 
city is bound to furnish gas, at not more 
than a stated sum per thousand feet to 
such of the inhabitants along its mains 
desiring to be supplied, upon such appli- 
cant’s tendering to the company a con- 
tract to pay the rates fixed by the fran- 
chise, “all such contracts to be subject 
to the company’s general rules and regu- 
lations not inconsistent herewith,” vio- 
lates such agreement by requiring per- 
sons entitled to be supplied to agree to 
take, or to pay for if they do not take, 
a fixed quantity of gas monthly or in 
other fixed periods, according to the de- 
cision of the Ontario Appellate Division 
in Re Hamilton, 39 Ont. L. Rep. 542, 
37 D. L. R. 246. The court expressed 
the opinion that the construction put 
upon the franchise would not occasion 
any great inconvenience to the company, 
as it would not be bound to put in pipes 
and other connections and meters for 
any but those persons who take a real 
supply of gas. 


Sales — excuse for seller's nonper- 
formance — failure to obtain export 


license. A contract of sale, entered in- 
to by both parties with knowledge that 
in order to perform the seller must ob- 
tain from the government a license to 
export the commodity forming the sub- 
ject of sale, is subject to the implied 
condition that such license be obtainable ; 
and therefore, where the seller fails to 
obtain such license, after using his best 
endeavors to do so, he is not liable in 
damages for failure to perform; nor is 
it ground for holding him liable that he 
might have fulfilled his contract by ship- 
ping from another country where, before 
the time within which performance was 
to be made had expired, he was prohib- 
ited by his government from doing so. 
Re Anglo-Russian Merchant Traders, 86 
L. J. K. B. N. S. 1360. 
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Statute of Frauds — part perform- 
ance — oral lease — payment of rent 
in advance. To enable acts of part per- 
formance tobe treated as part perform- 
ance of an oral contract which will ex- 
clude the operation of the Statute of: 
Frauds, they must be such as to render 
it a fraud in the person setting up the 
statute to take advantage of the contract 
not being in writing. Inasmuch as the 
mere payment of monéy does not change 
the relative positions of the parties, 
though it may give rise to a claim to re- 
cover it back, the mere payment of rent 
in advance by a person not in possession 
is not such a part performance as to take 
an oral lease out of the Statute of 
Frauds. Chaproniere v. Lambert, 86 L. 
J. Ch. N. S. 726. 

War — alien enemy — validity of 
contract made by attorney in fact. 
That the fact that the principal is an alien 
enemy does not avoid a contract for the 
sale of land made by his attorney ap- 
pointed by an irrevocable power of at- 
torney before he had assumed enemy 
character, inasmuch as neither the mak- 
ing nor the completion of the contract 
involves any intercourse with the enemy, 
is held by the English court of appeal in 
Tingley v. Miller, 86 L. J. Ch. N. S. 
625. 

Wills — construction — infant lega- 
tee — condition as to becoming or 
remaining a Roman Catholic. A con- 
dition in a will by which a sum of money 
is bequeathed in trust to pay the income 
to a certain person after he shall attain 
twenty-four years of age, during his life, 
provided that he shall not be a Roman 
Catholic after the death of the testatrix, 
or, being such, shall cease to be a Roman 
Catholic within a year after her death, 
is not violated where the beneficiary, 
who was at the time of the death of tes- 
tatrix nine years of age and who had 
been baptized in the Roman Catholic 
church, continued for more than a year 
thereafter to be brought up by his father 
in the Roman Catholic faith, since the 
testatrix evidently meant that there was 
to be a choice on the part of the legatee, 
which, in the eyes of the court, he would 
be incapable of making before he should 
attain the age of twenty-one. Re May, 
86 L. J. Ch. N. S. 698. 





New Books and Periodicals 


To be great, be wise: 
Content of spirit must from science flow, 
For ‘tis a godlike attribute to know.—Prior. 


“The Law of Conversion.” By Renzo D. 
Bowers. (Little, Brown, & Co., Boston.) 
$7.50 net. 

The author notes the somewhat remarkable 
fact that there has been thus far an absence 
from the list of legal publications of any- 
thing, further than short cyclopedic discus- 
sion, that sets forth the principles applicable 
to so important a subject as the law of con- 
version. 

He refers to the vague opinion entertained 
by some that this subject has been merged in 
our reformed procedure so as to have com- 
pletely lost its identity, and points out that 
the principles of conversion still remain as 
distinct and definite as ever, as the more than 
6,000 cases cited in his volume disclose. 

The author has treated his subject in a clear 
and logical way, and has brought together 
and made available the learning on this branch 
of the law. 

“The Essentials of American Constitu- 
tional Law." By Francis Newton Thorpe, 
Ph. D., LL. D. (G. P. Putnam’s Sons, New 
York.) $1.75. 

This volume is intended to serve as a text- 
book in law schools, at colleges and univers- 
ities, for law students in offices, and for the 
general reader. It is in twelve chapters, and 
is an examination of the great decisions, 
condensing their findings to a few princi- 
ples. The purpose of the book is to reduce 
a large subject to lowest terms,—to present 
a compact, authoritative, comprehensive, us- 
able treatise’ on the subject. 

The twelve chapters are not twelve lectures 
revamped; not one has been used as a lecture, 
—yet the book is the result of studying and 
teaching the subject many years. The chap- 
ter titles indicate the scope of the work: The 
Supreme Law; The Law of Legislative Pow- 
ers (i.); The Law of Legislative Powers 
(ii.); The Law of Taxation; The Law of 
Commerce; The Law of Contracts and Prop- 
erty; The Law of the Executive Power; 
The Law of Judicial Power; The Law of 


State Comity, Territories, and Possessions; 
The Law of Limitations; The Law of Funda- 
mental Rights; The Law of Citizenship. 

This work admirably meets the purpose for 
which it was intended. Its conciseness and 
clarity of statement make it a valuable means 
of obtaining familiarity with the basic princi- 
ples of our constitutional law. 

“Appellate Jurisdiction and Procedure in 
All Federal Courts.” By Elijah N. Zoline. 
Revised by Stephen A. Day. (Clark Board- 
man Company, Ltd., New York.) $6.00. 

This treatise touches every phase of Fed- 
eral appellate jurisdiction and practice. It is 
an analytical, compact treatise in one volume, 
bringing the law down to date. All obsolete 
statutes, rules, and decisions are eliminated. 
Only the law as it is now is given. 

The many changes in the Federal law which 
have occurred since the adoption of the Fed- 
eral Judicial Code, notably the legislation of 
September 6, 1916, make it unsafe for any 
practitioner, however experienced, to under- 
take an appeal in the Federal reviewing 
courts without reading up on the subject. 
This is evidenced by the extraordinarily large 
number of cases dismissed for want of juris- 
diction or for failure to comply with some 
essential requisites in the procedure. 

Mr. Zoline’s work is a handy ready-reference 
book conveniently arranged, a time saver, 
where the latest statutes, rules, and decisions 
are analyzed, and can be found at a moment’s 
notice. 

Comprehensive Federal forms are included 
in the appendix. 

Prominent members of the Federal ju- 
diciary commend the helpfulness of the work. 

Black, Federal Income Tax, 1 volume. 
$6.00. © 

Clark on Receivers, 2 volumes. $15.00. 

Holmes, Federal Income Tax, 1 volume. 
$4.00. 

Hopkins, Federal Equity Rules, 1 volume. 


$3.50. ~ 
Thornton, Oil and Gas, 2 volumes. $15.00. 
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Aliens. 

“Alien Enemy Property."—24 Case and 
Comment, 656. 
Attorneys. 

“A Criticism of Our Law Schools.”—12 
Illinois Law Review, 342. 

“Lawyers of England—How They Are 
Made.”—12 Illinois Law Review, 307. 
Banks. 

“Acceptances, Rediscounts, etc., under Fed- 


eral Reserve Act.”—34 Banking Law Journal, 


“Modern Baking and Trust Company Meth- 
ods.”—34 Banking Law Journal, 819. 

“Procedure of a Bank ar Corporation un- 
der Federal Revenue Legislation.”—51 Amer- 
ican Law Review, 859. 

Buildings. 

“Validity of Legislation Creating Residen- 
tial Districts.".—2 Marquette Law Review, 27. 
Capital and Labor. 

“The Law of Balanced Return.”—7 Ameri- 
can Economic Review, 

Cloud on Title. 

“Bills to Remove Cloud from Title—with 
Reference to the State of the Authorities in 
Virginia and West Virginia.”—25 West Vir- 
ginia Law Quarterly, 1. 

Collectivism. 

“The Basis of War-Time Collectivism.”—7 
American Economic Review, 772. 

ommerce. 

“What Taxes and Restrictions the States 
may Impose on Foreign Corporations.”—28 
American Legal News, No. 11, p 

onscription. 

“The Constitutionality._ of the Selective- 
Draft Law.”—3 Virginia Law Register, 561. 
Constitutional Law. 

“Psychology, Democracy, and Free Speech.” 
—34 Medico-Legal Journal, 1. 


“The Constitutional Issue in Minimum- 





view, 1. 

“The Constitutionality of Segregation Or- 
dinances."—5 Virginia Law Review, 81 

“The Limitations of Civil and Political 
Rights.”—21 Law Notes, 165. 

“The Power and Duty of the State to Set- 
tle Disputes between Employer and Em- 
ployees.”—51 American Law Review, 801. 

“The War and the Constitution.”—3 Virginia 
Law Register, 565. 

“Validity of Legislation Creating Residen- 
tial Districts.”"—2 Marquette Law Review, 27. 

“War Powers under the Constitution.”—2 
Marquette Law Review, 3. 

Contracts. 

“Contracts to Refrain from Doing Business 
or from Entering or Carrying on an Occupa- 
tion.”—31 Harvard Law Review, 193. 

“Effect of War on Contracts—Questions in 
40. British Courts."—85 Central Law Journal, 


“Intervening Impossibility of Performance 


as Affecting the Obligations of Contracts.”— 
S University of Pennsylvania Law Review, 
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Recent Articles of Interest to Lawyers 





Courts. 
“Do Courts Make Laws and Should Pre- 

cedents Command the Obedience of Lower 

Courts ?”—51 American Law Review, 833. 

“Judicial Opinions in American Courts—Ob- 
scuring Precedent and Increasing Confusion.” 
—85 Central Law Journal, 370. 

“Rule-Making Authority.”—3 Cornell Law 
Quarterly, 28. 

‘Stories of the King’s Courts.”—24 Case 
and Comment, 640. 

“The Need of Extending the Criminal Ju- 
risdiction of the Federal Courts to Chesapeake 
Bay and Other Similar Great Bodies of Wat- 
er.’—5 Virginia Law Review, 123. 

Credit. 

“Science and Credit.”—34 Banking Law 

Journal, - 
Criminal La w. 

‘Annoyance’ of Another as . Crime.”—28 
American Legal News, No. 11, 

“The Trial of Sir Walter Raleigh, »_28 Am- 
erican Legal News, No. 11, p. 27. 
Easements. 

“Equitable Servitudes.”—16 Michigan Law 
Review, 

Economics. 

“The Law of Balanced Return.”—7 Ameri- 
can Economic Review, 755. 

Eminent Domain. 

“Appropriation of Private Property for Pub- 
lic Use in War Times.”—24 Case and Com- 
ment, 630. 

Equity. 

“The Fusion of Law and Equity.”—66 Uni- 
versity of Pennsylvania Law Review, 17. 
Escrow. 

“Escrows.”—22 Dickinson Law Review, 31. 
Ethics. 

“Some Problems of Legal Ethics.”—24 Case 
and Comment, 

Evidence. 

“Is There a Presumption that the Common 
Law Exists in States Other than Those Sub- 
ject at One Time to the Law of England?”— 
85 Central Law Journal, 444. 

“Judicial Notice in the Law of IIlinois.”— 
12 Illinois Law Review, 317. 

“The Qualifications of Witnesses as to 
Handwriting.”"—12 Bench and Bar, 

Fiction. 

“A Parthian —— "—24 Case and Com- 
ment, 651. 

Finance. 

“War Finance and the Prevention of Bank- 
ing and Credit Inflation.”"—25 Trust Compa- 
nies, 431 
Habeas Corpus. 

“The Origin of the Writ of Habeas Corpus.” 
—24 Case and Comment, 643. 

Homestead. 

“Homestead Law in Wisconsin.”—-2 Mar- 
quette Law Review, 19. 

Initiative, Referendum, and Recall. 

“The ‘Tools of Democracy.’ ”—24 Case and 
Comment, 610. 

Insurance. 


“Methods of Providing for Expenses of 
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New Business of Life Insurance Companies.” 
American Economic Review, 
leaneunsil Revenue. 

“Procedure of a Bank or Corporation un- 
der Federal Revenue Legislation.”—51 Ameri- 
can Law Review, 859. 

“The War Revenue Act of 1917."—7 Am- 
erican Economic Review, 791. 

Intoxicating Liquors. 

“A Few Thoughts on Prohibition.”—34 
Medico-Legal Journal, 4. 

“Growth of State Power under Federal Con- 
stitution to Regulate Traffic in Intoxicating 
ee: "25 West Virginia Law Quarterly, 


The Medico-Legal side of Prohibition.”— 
34 Medico-Legal Journal, 1. 

Judges. 

“A Modern Evolution in Remedial Rights— 
The Declaratory Judgment.”—16 Michigan 
Law Review, 69. 

“Methods of Selecting Judges.”—85 Central 
Law Journal, 425. 

Law and Jurisprudence. 

“The Fusion of Law and Equity.”—66 Uni- 
versity of Pennsylvania Law Review, 17. 

“The Law and the Facts.”—24 Case and 
Comment, 615. 

“The Law and the State.”—31 Harvard Law 
Review, 1 

“The Regress of Legal Morale.”—24 Case 
and Comment, 647. 

Loans. 

“Loaning Money on a Fair 
Banking Law Journal, 827. 
Master and Servant. 

“The Constitutional Issue in Minimum-Wage 
Legislation.”—2 Minnesota Law Review, 1. 

“The Power and Duty of the State to Set- 
tle Disputes between Employer and Em- 
ployees.”—51 American Law Review, 801. 

ines. 
ne Titles.".—10 Lawyer and Banker, 

3 


Basis.” —34 


“Oil and Gas Leases and the Rule against 
Perpetuities.”—25 West Virginia Law Quar- 
terly, 30. 

Monopoly and Combination. 

“Monopolizing at Common Law and under 
Section Two of the Sherman Act.”—31 Harv- 
ard Law Review, 246. 

Monroe Doctrine. 

“The Monroe Doctrine from the Latin-Am- 
erican Point of View.”—2 St. Louis Law Re- 
view, 135 i 
Patent. 

“The Nature of a Patent Right.”—17 Colum- 
bia Law Review, 

Perpetuities. 

“Oil and Gas Leases and the Rule against 
Perpetuities."—25 West Virginia Law Quar- 
terly, 30 
Practice and Procedure. 

“Procedural Reform in the Federal Courts.” 
—66 University of Pennsylvania Law Review, 
1. 


__ “Progress of the Proposal to Substitute 
Rules of Court for Common-Law Practice.”— 
5 Virginia Law Review, 111. 


Case and Comment 


Principal and Surety. 

“The Surety.”-—66 University of Pennsyl- 
vania Law Review, 

rize. 

“English and German Prize Courts and Prize 
Law.”—2 Minnesota Law Review, 22 
Race Segregation. 

“The Constitutionality of Segregation Or- 
dinances."—5 Virginia Law Review, 81. 
Railroad. 

“Liability for Injuries Due to Alleged Suc- 
tion from Passing Trains.”—85 Central Law 
Journal, 409. 

Sale. 

“Some Phases of Conditions and Warran- 
ties in the Law of Sales of Goods.”—2 St. 
Louis Law Review, 147. 

“The Proposed Uniform Conditional Sales 
Act.”—3 Cornell Law Quarterly, 1 
Specific Performance. 

“Implications of Lumley and Wagner 
(Specific performance of negative promise 
where both positive and negative promises 
ae been made).—17 Columbia Law Review, 


“Some Problems in Specific Performance.”— 
31 Harvard Law Review, 271. 
State. 

“The State as Defendant under the Fed- 
eral Constitution; the Virginia-West Virginia 


og Controversy.”—31 Harvard Law Review, 
9 


Strikes. 

“The Power and Duty of the State to Set- 
tle Disputes between Employer and Em- 
ployees.”»—51 American Law Review, 801. 
Taxes. 

“Taxation of Merchants’ and Manufac- 
turers’ Stock.”—2 Marquette Law Review, 32. 
Uniform Legislation. 

‘““The Proposed Uniform Conditional Sales 
Act.”—3 The Cornell Law Quarterly, 1. + 
War. See Conscription. 

“Alien Enemies as Litigants.”—11 Maine 
Law Review, 1. 

“Appropriation of * Private Property for 
Public Use in War Times.”—24 Case and Com- 
ment, . 

“Church and State in Time of War.”—24 
Case and Comment, 

“Effect of War on Contracts—Questions in 
os British Courts.”—85 Central Law Journal, 
44 


“German Laws Relating to Payments to 
Alien Enemies.”—17 Columbia Law Review, 


“The Legal Literature of the War.”—5 Vir- 
ginia Law Review, 92. 

“The War and the Constitution.”—3 Vir- 
ginia Law Register, 565. 

“The War Revenue Act of 1917.”—7 
erican Economic Review, 791. 

“War Powers under the Constitution.”—2 
Marquette Law Review, 3. 

“Why America is - War.”—28 American 
Legal News, No. 11, 
Workmen's Pamaeaaiaii. 

“Workmen’s Compensation Acts in the Unit- 
ed States.,—10 Lawyer and Banker, 357. 


Am- 





O. P. Thomson 


Veteran Law Book Publisher 


HE death, on December 4th, 1917, 

of Mr. O. P. Thomson, formerly 
president of Baker, Voorhis, & Company, 
removes one who, for many years, was 
well known among law-book publishers 


and the lawyers of New York city. 


Mr. Thomson was born February 
14th, 1844, in Newport, Kentucky. In 
1851 his family moved to Providence, 
Rhode Island. Two older brothers 
fought through the great battles of the 
Civil War, and he, though not old enough 
to enlist at the outset of the war, after- 
wards twice answered the call for vol- 
unteers by successive enlistments, first 
in Company H, 10th Rhode Island Vol- 
unteers, for three months, and then in 
Company K, 11th Rhode Island Volun- 
teers, for nine months. 

At his funeral Sergeant Hedly of 
these regiments was present to perform 
a brief ceremony. As he made his speech 
he placed a flower in the veteran’s hand 
in the open casket, and laid a flag across 
his breast’to be buried with him, while 
another stands upon his grave in recog- 
nition of his early response to the call 
of his country. It was a tribute in which 
he would greatly ‘have rejoiced. 

Advancing years and bodily weakness 
never dimmed the ardor of his patriot- 
ism, and almost his last business trans- 


action, occurring after an accident had 
confined him to bed, was to arrange for 
the purchase in his name of a second 
Liberty Loan Bond. 

One of Mr. Thomson’s most cherished 
childhood memories was of the long, slow 
journey east from Cincinnati with his 
widowed mother and the other three 
children of the family, by the Erie Canal. 

Deprived of*the father’s support, the 
family was poor, and Mr. Thomson’s 
first business venture, when scarcely ten, 
was to peddle candy, which was a gen- 
uine trial to the shy boy. He left school 
finally to become a regular wage earner 
when eleven years of age. His life of 
study, however, and his persistent read- 
ing, particularly of history, gave him a 
fund of information approaching schol- 
arship, and one could seldom trip him 
on questions concerning the history or 
politics of his own country and times. 

After the war, in 1866, Mr. Thomson 
came to New York city and entered the 
employ of Baker, Voorhis, & Company 
as‘ bookkeeper. From this position he 
grew in the business until he became its 
manager, and in 1889, when it became a 
corporation, he was made secretary and 
treasurer. In that position he contin- 
ued until 1894, when he became presi- 
dent of the company. He filled that of- 
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Case and Comment 


O. P. THOMSON 


fice until 1910, when he was obliged to 
resign on account of ill health. 

In his retirement he carried with him 
the high respect of the business world 


in which he had been active. The house 
of Baker, Voorhis, & Company has been 


Decease of Prominent Corporation 
Lawyer. 


George Maculloch Miller, prominent 
corporation lawyer and original trustee 
of the corporation of the Cathedral of 
St. John the Divine, died November 14, 
1917 of heart disease at his home, 270 
Madison avenue, in his eighty-sixth year. 

He was born at Morristown, New 


particularly fortunate in the character 
of the men who have been at its head. 
The enviable reputation made for the 
house in its earlier days by Mr. Baker 
was worthily maintained by Mr. Thom- 
son, as it still is by his successor. 


Jersey, the son of Jacob W. and Mary 
Maculloch Miller, and was graduated at 
the Burlington, New Jersey, College in 
1850. After studying at the Harvard 
Law School Mr. Miller was admitted to 
the bar in New Jersey in 1853, and to 
the New York bar in the following year. 
His office was at 80 Broadway, where 
he remained until his retirement in 1902. 





Judges and Lawyers 


Death of Prominent San Francisco 
Attorney. 


R. E. Houghton, prominent at the bar 
of San Francisco for almost half a cen- 
tury, dropped dead on October 13, 1917, 
in a courtroom at Stockton. Heart dis- 
ease was given as the cause of death. 
Mr. Houghton was 80 years of age at 
the time of his death. 

Roscoe Eugene Houghton was born at 
Lincoln, Maine, April 26, 1840, son of 
George Washington and Nancy (Brad- 
bury) Houghton. He was educated in 
the common and high schools of Massa- 
chusetts. He served through the Civil 
War as a member of the Second Massa- 
chusetts Infantry. 

After the war, in 1866, Mr. Houghton 
came to California and read law in the 
office of Barstow & Tompkins from 1866 
to 1868, in which latter year he was ad- 
mitted to the bar by the supreme court 
of California. In 1870 he married Miss 
Meda Ketcham. 

From 1868 to 1899 Mr. Houghton 
practised alone; upon the admission of 
his son, E. T. Houghton, to the bar, he 
formed a partnership with him under 
the firm name of Houghton & Houghton, 
which partnership continues to exist. 
He was a member of the Unitarian or- 
ganization and San Francisco Commer- 
cial Club and of the Grand Army of the 
Republic. In politics he was a Republi- 
can and at one time was prominent in 
the councils of that party. He has been 
very active in the practice of his profes- 
sion, and has played a large part in mak- 
ing the legal history of the state, having 
been connected with much of the prom- 
inent litigation of his time. 


Death of Head of New York Law 
Publishing House. 


Brigadier General Anson George Mc- 
Cook, a veteran of the Civil War and 
president of the New York Law Pub- 
lishing Company, died recently in New 
York. General McCook was born in 
Steubenville, Ohio, October 10, 1835. 
When sixteen years old, the family 
moved to Pittsburg, Pennsylvania, where 
the son became a clerk, taught school, 
and worked on the Fort Wayne railroad. 
In 1854 he went to California where he 
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drove cattle and prospected for gold for 
five years. 

When the Civil War started he or- 
ganized a volunteer company that be- 
came part of the Second Ohio Infantry, 
saw action in several historic battles, and 
retired in 1865, Brigadier-General of 
Volunteers. Shortly after the war he 
was appointed assessor of internal rev- 
enue in the seventeenth Ohio district, in 
November, 1865. In 1873 he went to 
New York city and began the practice 
of law, and three years later was elected 
to the Forty-Fifth Congress as a Re- 
publican from the eighth district, being 
twice re-elected and serving with con- 
spicuous ability. In 1882 he was a can- 
didate, but was defeated in the anti-Stal- 
wart tidal wave. Upon the organiza- 
tion of the Forty-eighth Congress in 
1883 he became secretary of the United 
States Senate, and continued to hold the 
position until the close of the Fifty- 
second Congress in 1893. 

The New York Law Journal was 
started by General McCook in 1873 as 
the Daily Record. A widow, a daughter, 
and a son, Lieutenant George A. Mc- 
Cook, aide to Brigadier-General E. A. 
Johnson at Camp Upton, Yaphank, New 
York, survive him. 


Supreme Court Librarian Passes 
Away. 

David Hopkins Hunt, supreme court 
librarian, and for many years one of 
the most brilliant criminal lawyers in 
Westchester county, New York, died on 
January 3, at his home in White Plains, 
N. Y., aged sixty-one years. He was 
stricken in‘ his office on Monday with 
paralysis. He was born at Chappaqua, 
on March 22, 1856, the son of George 
and Elizabeth Hunt, and was graduated 
from Fordham University with the class 
of 1872. 

Mr. Hunt was the author of the act 
creating the supreme court library in the 
ninth judicial district, and was a mem- 
ber of its first board of trustees. Upon 
the completion of the term of the first 
librarian, Governor Glynn appointed Mr. 
Hunt as his successor, and during the 
period of his direction he introduced 
many innovations in the conduct of its 
business. ; 








A sheaf of gleanings culled from wayside nooks. 


The Law of “‘Over the Top”’ in Do- 
mestic Warfare. One who during a 
quarrel with her neighborsextends her 
arm over a partition fence is held in Han- 
nabalson v. Sessions, 116 Iowa, 457, 90 
N. W. 93, to be a trespasser, to effect 
whose expulsion reasonable and neces- 
sary force may be used. 

The plaintiff “says that the height and 
depth of her offending consisted in her 
leaning up against the fence with one 
arm quietly hanging over the top thereof, 
and in stimulating her husband’s zeal 
by audible remarks about the ‘crazy fool’ 
who was bearing down upon them from 
the other side. She further avers that 
while occupying this position of strict 
neutrality, the defendant assaulted her 
vi et armis, and with his clenched fist 
struck the arm which protruded over the 
fence top into his domain. 

“Defendant denies the striking, and 
says that plaintiff, instead of being a 
peaceable and impartial observer of the 
skirmish, was herself a principal actor, 
and that in aid of her husband she 
climbed upon some convenient pedestal, 
and, hanging herself across the fence, 
reached down, and with malice afore- 
thought seized the ladder” [belonging to 
defendant and hanging upon a peg at- 
tached to the partition fence] ‘and 
wrested it from its resting place. There- 
upon, actuated by a natural and lawful 
desire to protect his property from such 
ravishment, and being goaded on by 
statements from the other side of the 
fence casting doubt upon his proper rank 
in the animal kingdom, he gently, and 
without unreasonable force, laid his open 
hand upon plaintiff’s arm, and mildly 


but firmly suggested the propriety of her 
‘keeping on her own side of the fence.’ ” 
“The mere fact,” observes the court, 


“that plaintiff did not step across the’ 


boundary line does not make her any 
less a trespasser if she reached her arm 
across the line, as she admits she did. 
It is one of the oldest rules of property 
known to the law that the title of the 
owner of the soil extends, not only down- 
ward to the center of the earth, but up- 
ward usque ad ccelum, although it 1s, 
perhaps, doubtful whether owners as 
quarrelsome as the parties in this case 
will ever enjoy the usufruct of their 
property in the latter direction. The 
maxim, ‘ubi pars est ibi est totum,’—that 
where the greater part is, there is the 
whole,—does not apply to the person of 
a trespasser, and the court and jury 
could therefore not be expected to enter 
into an inquiry as to the side of the 
boundary line upon which plaintiff pre- 
ponderated, as she reached over the fence 
top. It was enough that she thrust her 
hand or arm across the boundary to tech- 
nically authorize the defendant to de- 
mand that she cease the intrusion, and 
to justify him in using reasonable and 
necessary force required for the expul- 
sion of so much of her person as he 
found upon his side of the line, being 
careful to keep within the limits of the 
rule, ‘Molliter manus imposuit,’ so far as 
was consistent with his own safety.” 


A Unique Divorce. Many years ago 
while practising law in Nevada I received 
a letter posted in a small town in Ala- 
bama. The writer stated that ten years 
before she had been married to a young 
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man named Henry Clay Brown, that 
three months after the marriage her hus- 
band had deserted her: that she had 
been unable to ascertain his whereabouts 
for all these years but was now in- 
formed that he was living somewhere in 
Nevada under the name of Henry Brown 
Clay; that she wanted to obtain a legal 
divorce but desired to avoid the publicity 
that would attend upon the obtainment 
of a divorce in the town where she lived ; 
that her parents had left her in good cir- 
cumstances ; that she wanted no alimony, 
but only to be free, and that she placed 
the case in my hands. 

Henry B. Clay was a flourishing and 
respected merchant doing business in a 
town in Nevada near the county town 
where I lived and had my law office. He 


.had a beautiful and accomplished wife, 


a Mississippi girl, who married him in 
California, four years before and their 
union had been blessed with two lovely 
children. Mrs. Clay had two brothers of 
the ultra Southern type—the kind that, 
occasion offering, loved to shoot at the 
drop of a hat. It occurred to me that 
if the situation should be made public, 
Mr. Clay, alias Brown, would be in dan- 
ger of being removed from the scene 
of human activities by one or both of 
the brothers. 

There were legal obstructions in the 
way of the wife obtaining a divorce in 
Nevada, for the law of that state, re- 
quired six months’ residence therein by 
the plaintiff in order to give the court 
jurisdiction. 

I invited Mr. Clay, formerly Brown, 
to call at my office, which he did. I ex- 
hibited the Alabama letter to him. He 
broke down utterly and admitted the 
truth. “What do you propose to do?” 
said I. “Well,” said he slowly, “pub- 
licity will ruin the life of the lady who 
believes herself to be my wife, and will 
bastardize our children, and my wife’s 
brothers will kill me, as they ought to 
do. I can see but one way out of it all. 
I will make a will leaving all my prop- 
erty to the mother of my children, for 
my real wife is wealthy; and I will then 
arrange to be accidentally killed by fall- 
ing down a mining shaft.” 

“TI can arrange it for your wife and 
for you better than that,” said I. “You 


employ old Judge Howard, who can be 
trusted to keep a secret, to bring a suit 
here in your real name against your wife 
in Alabama. Bring it under your real 
name of H. C. Brown, and charge her 
with desertion. You need not verify it. 
You have resided in this county for years 
and the court here will have jurisdiction. 
I will forward the complaint to her and 
have her waive service of summons and 
sign an answer which I will prepare and 
send to her, denying the allegations of 
your complaint and setting up a coun- 
terclaim that you have deserted her. I 
will arrange to take her testimony by 
deposition. Judge Howard and I will 
arrange to bring the case to a hearing 
quietly. You will not appear at the 
trial and she will thus obtain a decree 
against you. The proceedings will be 
conducted under your real name, and 
nobody but you and I and Judge How- 
ard will know that the H. C. Brown 
in the divorce suit is H. B. Clay of our 
neighboring town in this county.” 

He brightened up. “But that is not 
all,” said I. “The next anniversary of 
your present marriage will occur dbout 
four months hence. In the meantime the 
divorce will be obtained. You will cele- 
brate your marriage anniversary with a 
wooden wedding and have a stringed 
band to play the wedding march, and a 
real clergyman to perform a real cere- 
mony. It will appear as a unique fea- 
ture of a wooden wedding and all will be 
well. The fact that you will be married 
under the name of H. B. Clay will not 
impair the validity of the marriage.” 

“But the children?” said he. 

“The children,” I replied, “will, under 
the laws of Nevada, be legitimatized by 
the subsequent marriage of their par- 
ents.” 

The program was carried out success- 
fully, and the brilliant wooden wedding 
of Mr. and Mrs. Clay was the social 
event of the season. 

Mr. Clay paid the bills, including my 
fee. He did not ask me for my bill. 
I had obtained an allowance from the 
court of $200. He signed a check in 
blank and handed it to me with his bank 
book, telling me to take until I was sat- 
isfied. I had received so much satisfac- 
tion from the transaction and had en- 
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joyed myself so much at the wooden 
wedding that I filled in the check for 
only the $200 allowed by the court—in- 
deed it would not have been the square 
thing to have taken more. 

Both wives of Mr. Brown Clay died 
years ago. The children have grown 
up and married. Last month Clay him- 
self passed away in an Oregon city. 
This publication will harm neither the 
living nor the dead. I have changed 
names and locations of the actors in the 
scene, but otherwise this story is abso- 
lutely true—Thomas Fitch. 


Powers and Privileges of England's 
King. George V. possesses many ex- 
traordinary powers and privileges where- 
of few persons are aware, and even his 
Majesty himself does not realize. 

Some of his “possessions” are decid- 
edly curious. For example, he is the sole 
proprietor of the beds of all the British 
tidal rivers, such as the Thames, the 
Mersey, the Dee, the Tyne, and many 
others. That part of the shore all round 
the ‘coast which lies between high-water 
and low-water mark also belongs to his 
Majesty, and he may put it to any kind 
of use he sees fit, while, theoretically, 
every inch of ground in the Kingdom be- 
longs to him, and not to his subjects, the 
landlords. 

If any of his subjects find new lands, 
they belong to the King. 

It is an old saying that “the King can 
do no wrong,” but possibly it is under- 
stood that this is almost literally the case 
in England, so far as the King and the 
law are concerned. He would not be 
held personally responsible for any crime 
or “tort” which he chose to commit at 
any time. 

The law in such cases holds that any 
injury which might be inflicted upon a 
subject in this way must be ascribed to 
the mistake of the King’s advisers. 
Upon no pretense whatever can his Maj- 
esty be arrested, nor can his goods be 
distrained or taken in execution in case 
he did not meet his liabilities. 





Case and Comment 


The King has the power of remission 
of punishment for any crime, because 
he himself is an offended party, inas- 
much as it is always the “King’s peace” 
that is broken. Nobody can sue the 
King, but the King can sue anybody. 

Another curious legal point is that, 
theoretically, the King will always be 
present at the law court at every sitting, 
even though he should actually be on the 
continent at the time, and therefore it 
will never be possible to “nonsuit” him 
as plaintiff if he does not put in an ap- 
pearance when his case is called, because 
the law states distinctly that his Majesty 
is there. Similarly, he is always pres- 
ent in Parliament, even though he be a 
thousand miles away. Moreover, he is 
the nominal guardian of all infants, 
idiots, and lunatics. . 

The King has the sole right to print 
the Bible, the Book of Common Prayer, 
and all acts of Parliament in the United 
Kingdom, and, if he liked, he could for- 
bid the printing of any or all of them 
anywhere in the British dominions. 

Finally, the King is by law a most ex- 
traordinary person, possessing really su- 
pernatural capabilities. Thus, for one 
thing, he never dies, and it is impossible 
for him to die. It is useless to argue that 
his predecessors have really died. The 
utmost the law will admit is that there 
may be a “demise of the crown,” which 
is a transfer of the royal authority from 
one person to another. 


Had a Choice. Fearing that the rig- 
ors of warfare would be too much for 
her delicate son, a woman living at Fres- 
no, California, has written to United 
States Marine Corps headquarters, ask- 
ing that the young man be discharged. 

“He is too weak and delicate to be in 
the service,” she wrote. “He is a black- 
smith’s helper by trade, and I would pre- 
fer him to stay at his last job.” 

The mother was informed that, for the 
time being, her son must remain a ma- 
rine. 








1 am persuaded that every time a man smiles—but much more so when he laughs—it adds 
something to this fragment of life.—Sterne. 


A Blow for the Bench. The judge 
(to jury who have retired several times 
without agreeing)—I understand that 
one juryman prevents your coming to a 
verdict. In my summing up I have clear- 
ly stated the law, and any juryman who 
obstinately sets his individual opinion 
against the remaining eleven is totally 
unfitted for his duties. 

The solitary objector—Please m’lud, 
I’m the only man who agrees with you! 
—Passing Show. 


' Lucid Testimony. “The average in- 
dividual,” said a Scotland Yard official, 
can’t give a detective simple, plain, 
straightforward information. Ques- 
tioned by a detective, he becomes as in- 
volved and difficult as the office boy. A 
detective asked an office boy if it was 
Mr. Jones or his partner who reached 
the office first as a rule. 

“ ‘Well,’ said the boy turning very red, 
‘Mr. Jones at first was always last, but 
later he began to get earlier, till at last 
he was first, though before he had al- 
ways been behind. He soon got later 
again, though of late he has been sooner, 
and at last he got behind as before. But 
I expect he’ll be getting earlier sooner or 
later.’”’—Rochester Evening Times. 


No Chance. Judge—“The police say 
that you and your wife had some words.” 
Prisoner—“I had some, Judge, but I 
didn’t get a chance to use them.”—Puck. 


Some Squeeze. In the matter of pic- 
turesque expression there is no one to 
excel a bright Hibernian. 

A judge was questioning an Irishman 
at a recent trial. 


“He took you by the throat and choked 
you, did he?” asked the judge. ; 

“He did, sorr,” said Pat. “Sure, sorr, 
he squazed me throat till I thought he 
would make cider out of me Adam’s. 
apple.”—Milwaukee News. 


Mostly So. “You’re under arrest,” 
exclaimed the officer, as he stopped the 
automobile. 

“What for?” inquired Mr. Chuggins. 

“T haven’t made up my mind yet. I'll 
just look over your lights, an’ your li- 
cense, an’ your numbers, an’ so forth. 
I know I can get you for somethin’.”— 
Nebraska Legal News. 


His Effort. In Mississippi they tell 
of a young lawyer retained to defend a 
man charged with the theft of a pig. The 
young man seemed determined to con- 
vince the jury that he was born to shine, 
and accordingly he delivered the follow- 
ing exordium: 

“May it please the court and gentle- 


_men of the jury, while Europe is bathed 


in blood; while classic Greece is strug- 
gling for her rights and liberties, and 
trampling the unhallowed altars of the 
beardless infidels to dust ; while the Unit- 
ed States, entering the war, shines forth 
the brightest orb in the political sky—I, 
with due diffidence, rise to defend the 
cause of this humble hog thief.” 


Not Guilty. A young lawyer not 
noted for intelligence succeeded in get- 
tirig a client acquitted of murder. Meet- 
ing a friend a few days afterward, the 
lawyer was greeted with warm congratu- 
lations. 

“Yes,” he said, mopping his brow, “I 


767 





768 


got him off, but it was a narrow escape.” 

“A narrow escape! How?” 

“Ah, the tightest squeeze you ever 
saw. You know I examined the witness- 
‘es and made the arguments myself, the 
plea being self-defense. The jury was 
out two whole days. Finally the judge 
asked what the trouble was. 

“Only one thing, your honor,’ replied 
the foreman. ‘Was the prisoner’s coun- 
sel retained by him or appointed by the 
court ?” 

““No, gentlemen; the prisoner is a 
man of means,’ said the judge, ‘and en- 
gaged his own counsel.’ 

“I could not see what bearing the ques- 
tion had on the evidence,” continued the 
lawyer, “but ten minutes later in filed 
the jury, and what do you think the ver- 
dict was?” 

“What?” asked his friend. 

“Why, not guilty, on the ground of 
insanity.” 


Life without Love. Magistrate — 
Madam, your husband charges you with 
assault. 

Madam—Yes, your Worship, I asked 
him if he would ever cease to love me, 
and he was so slow at answering that I 
hit him in the eye with a mop. I’m only 
a woman, your Worship (tears), and a 
woman’s life without love is a mere 
blight.—Pearson’s. 


_ Her Choice. The burglar’s wife was 
in the witness box, and the prosecuting 
counsel was conducting a vigorous cross- 


examination. “Madam, you are the wife 
of this man?” “Yes.” “You knew he 
was a burglar when you married him?” 
“Yes.” “How did you come to contract 
a matrimonial alliance with such a man?” 
“Well,” said the witness sarcastically, “I 
was getting old and had to choose be- 
tween a lawyer and a burglar.”—Utica 
“Observer.” 


All, and Then Some. In times of 
peace Smith might have been an author 
who had drifted into some useful occu- 
pation, such as that of a blacksmith, but 
just now he is cook to the Rlackshire 
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Case and Comment 


officers’ mess. Smith sent Murphy into 
the village to bring home some chickens 
ordered for the mess. 

“Murphy,” said Smith, the next day, 
“when you fetch me chickens again see 
that they are fastened up properly. That 
lot you fetched yesterday all got loose, 
and though I scoured the village I only 
managed to secure ten of them.” 

“Ssh!” said Murphy. “I only brought 
six.”—Minneapolis Journal. 


Still in Bondage. A lawyer traveling 
through Alabama was much interested in 
Uncle Ned. “So you were once a slave, 
eh?” said he. 

“Yas, sah,” said Uncle Ned. 

“How thrilling!” said the lawyer. 
“And after the war you got your free- 
dom, eh?” 

“No, sah,” said Ned gloomily. “I 
didn’t git mah freedom, sah. After de 
war I done got married!” 


Outranked in the Kitchen. The son 
of a well-to-do family had recently joined 
up as a private, and was spending his 
Christmas leave at home. 

Returning from a walk, his mother 
espied a figure in the kitchen with the 
housemaid. 

“Clarence,” she called to her son, 
“Mary’s got someone in the kitchen.- She 
knows perfectly well that I don’t allow 
followers. I wish you’d go and tell the 
man to leave the house at once.” 

Clarence duly departed to the kitchen, 
but returned in about half a minute. 

“Sorry, mother, but I can’t turn him 
out.” 

“Can’t turn him out? Why on earth 
not ?” 

“He’s my sergeant !”—Saturday Night. 


Out of Reach. “Just ask Dr. Jones 
to run around to my place right away. 
Our cook’s fallen downstairs, broke her 
leg ; the housemaid’s got chicken-pox, and 
my two boys have been knocked down 
by a taxi.” 

“I’m sorry, sir, but the doctor was 
blown up in yesterday’s air raid and he 
won’t be down for a week.”—Punch. 
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